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Court of Appeals of the District cjf Columbia 

— 

No. 5683. 

Robert J. Barrett, Appellant. 

vs. 

United States of America. 

a Supreme Court of the District of Columbia. 

Criminal. No. 51170. ! 

United States of America 
vs. 

Robert J. Barrett. 

United States of America, 

District of Columbia, $s: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following, 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1 Indictment. 

Filed in Open Court October 16, 1931. 

In the Supreme Court of the District of Colombia, Holding 
a Criminal Term, October Term, A. D. 1931. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

1—5683a 
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R. J. BARRETT VS. UNITED STATES OF AMERICA. 


That one Robert J. Barrett, late of the District of Colum¬ 
bia aforesaid, on, to wit, the sixth day of April, in the year 
of our Lord 1931, and at the District of Columbia afore¬ 
said, with force and arms, in and upon one George B. Baber, 
then and there being, did unlawfully make an assault, and 
he, the said Robert J. Barrett, then and there, with his 
hands, did unlawfully beat, wound, and illtreat, and other 
wrongs and injuries to the said George B. Baber then and 
there did, to the great damage of him, the said George B. 
Baber; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

LEO A. ROVER, 

Attorney of the United States 
in and for the District of Columbia. 

(Endorsed:) Criminal. No. 51170. United States v. 

Robert J. Barrett. Simple assault. Witnesses: 
2 George B. Baber, Dorothy F. Dienelt, William H. 

Sheets, James Ott, Mary Baber, Cornelius J. Morris, 
Samuel D. Lopatin, Harold J. Swann, William R. Graves, 
A. Woolford Wright, Mahlon Milburn, Daniel M. Ladd. 
A true bill. Theodore Bennett Gittings, Foreman. 

Memoranda . 

I 

October 23,1931.—Arraigned; Plea not guilty entered. 

December 4, 1931.—Verdict guilty as indicted. 

Motion for a New Trial . 

Filed December 9,1931. 


Now comes the defendant, Robert J. Barrett, by his at¬ 
torneys and moves the Court for a new trial in the above 
entitled cause, and for reasons therefor shows to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the Verdict is contrary to the weight of the evi¬ 
dence. 

3. That the <pourt erred in instructing the jury. 

4. That the Court erred in admitting evidence contrary 
to law. 
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5. That the Court erred in refusing to admit evidence 
contrary to law. 

3 6. And for other and just reasons which will ap¬ 

pear upon the hearing of this motion. 

harry t. Whelan, 
e. russeLl kelly, 

By HARRY T. WHELAN, 

Attorneys for Defendant . 

Service acknowledged December 9th, 1931. 

LEO A. ROVER, Esquire, 

United States Attorney, 
By JOHN C. CONLIFF; Jr., 

Chief Clerk . 

Supreme Court of the District of Columbia. 

Monday, January 4", A. D. 1932. 

The Court resumes its session pursuant |to adjournment, 
Mr. Justice Proctor presiding. 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney E. Russel Kelly, Esqluire; and there¬ 
upon the defendant’s motion for a new trial coming on to 
be heard, after argument by the counsel,!is by the Court 
overruled, to which action of the Court the defendant by 
his attorney prays an exception which is noted; where¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pro¬ 
nounced against him, and he says nothing jexcept as he has 
already said; whereupon it is considered jby by the Court 

that for his said offense the defendant be imprisoned in the 
Washington Asylum and Jail for the period of One (1); 
year, to take effect from and including the date of arrival 
of said defendant at said Asylum and Jail; and 
4 thereupon the defendant by his attorney notes an 
appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of bond for costs 
on appeal at One Hundred Dollars or Fiftjf Dollars in cash, 
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and the bond for the appearance of the defendant at One 
Thousand Dollars; whereupon the defendant enters into 
a recognizance in the sum of One Thousand Dollars with 
Isaac B. Jones as surety, to forthwith surrender himself 
to the custody of the Marshal of the District to be dealt 
with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, or the appeal 
for any cause dismissed, or the judgment be reversed and a 
new trial ordered, or if he, the said defendant, depart the 
Court without leave. 


Memoranda . 

January 22, 1932.—Order extending time to and includ¬ 
ing February 15, 1932, to file Bill of Exceptions. 

January 23, 1932.—Cost Bond on Appeal approved and 
filed. 

February 12,1932.—Bill of Exceptions filed. 

April 12, 1932.—Bill of Exceptions submitted. 

5 Assignment of Errors . 

Filed April 18, 1932. 

Now comes the defendant, Robert J. Barrett, and as¬ 
signs as errors commited by the trial court herein, the 
following: 

1. The Court erred in refusing to permit the defendant 
to introduce evidence showing the information the officers 
had, which caused them to suspect the complaining wit¬ 
ness of being guilty of the offense of murder. 

2. The Court erred in permitting the District Attorney 
to show the physical condition of the Witness Milburn, 
who was arrested at practically the same time that the 
complaining witness Baber was arrested. 

3. The Court erred in refusing to permit the defendant 
to show all the facts and circumstances which led up to 
the arrest of the complaining witness Baber. 

4. The Court erred in refusing to grant defendant’s 
prayers Nos. 1, 2, 3, 5, and 7. 

5. The Court erred in instructing the jury, in that it 
failed to state to the jury that assuming the fact to be that 
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the defendant, a police officer, had a lawful right to arrest 
the complaining witness, then and in that event the defend¬ 
ant was the sole judge of the amount of force he would be 
justified in using in effecting the arrest. 

E. RUSSELL KELLY, 
HARRY T. WHELAN, 
Attorneys fdr Defendant . 

I 

6 Supreme Court of the District of Columbia. 

Tuesday, May 3rd, A. D. 1932. 

The Court resumes its session pursuant tp adjournment, 
Mr. Justice Proctor presiding. 

* * # * # 

Now comes here the defendant by his attorneys Messrs. 
Harry T. Whelan and E. Russel Kelly, and files with the 


Court his Amended Bill of Exceptions ta' 


jen during the 


trial of this case; and thereupon the said defendant by his 
attorneys prays the Court to sign, and mal^e a part of the 
record his said Amended Bill of Exceptions, which is ac¬ 
cordingly done. | 

Designation of Record . 

Filed January 18, 1932. 


The Clerk will please prepare as transcript of record of 
the appeal the following papers: 

1. The indictment. 

2. Memo.—Plea of not guilty. 

3. Bill of Exceptions. 

4. Motion for New Trial. 

5. Memo.—Order overruling Motion for !New Trial. 

6. Judgment of Court. 

7. Memo.—Appeal bond fixed at $100.00. 

8. Assignment of Errors. 

9. 


This Designation. 


E. RUSSEL KELLY, 
HARRY WHELAN, 
Attorneys for Defendant . 
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Receipt acknowledged of a copy of the foregoing this 
18th day of January, 1932. 

LEO A. ROVER, 

U. S. Atty. 

J. C. C. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 6, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript in the case of United States of America 
vs. Robert J. Barrett, Criminal No. 51170, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of May, 1932. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

8 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. No. 51170. 

United States of America 
v. 

Robert J. Barrett. 

Notice. 

To Leo A. Rover, Esquire, 

United States Attorney in and 
for the District of Columbia: 

Please take notice that on the 11th day of April, A. D. 
1932, at ten o’clock a. m., or as soon thereafter as counsel 
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can be heard, the Amended Bill of Exceptions attached to 
this Notice, will be submitted to the Court to be settled. 

HARRY T. WHELAN, 

E. RUSSELL KELLY, 

Attorneys for Defendant, 

416 Fifth Sireet N. W. 

j 

9 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. No. 51170. 

United States of America 
vs. 

Robert J. Barrett. 

Amended Bill of Exceptions . 

Be it remembered that this cause came on for trial on 
Wednesday, December 2nd, 1931, before the Honorable 
James Proctor, Associate Justice of the Supreme Court of 
the District of Columbia, and a jury, in Criminal Division 
No. 1 in the Supreme Court of the District of Columbia, 
the United States being represented by Messrs. Julian 
Richards and James R. Kirkland, and the defendant, 
Robert J. Barrett, being represented by Messrs. Harry T. 
Whelan and E. Russell Kelly. Thereupon, ^fter the jury 
was sworn and after the opening statement had been made 
on behalf of the United States by Mr. Richards, Mr. E. 
Russel Kelly, on behalf of the defendant, ijaade an open¬ 
ing statement, which is as follows: 

4 ‘May it please your Honor, and you ladips and gentle¬ 
men of the jury, on behalf of the defendant, Robert J. 
Barrett, Mr. Whelan and myself expect to s)iow you these 
facts: 

We are going to show you that Mr. Barrett, too, is a 
young man; that he is now 29 years of age, a jnan of family, 
and has been on the police force for a period t>f about seven 
years—I believe, a little less than seven years. 

We will show you that in that short space of time Mr. 
Barrett has been promoted from a private to a de- 

10 tective sergeant, solely as the result j)f meritorious 
service. 
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Without going into detail to explain what our witnesses 
will tell you about his character, suffice it to say we will 
show you that Mr. Barrett has now and has always had 
an excellent reputation both as a police officer and as a 
citizen. But so far as the occurrences that Mr. Richards 
has described aye concerned, our evidence is going back a 
little bit farther than the date that he spoke to you about, 
namely, April 6, which was on Easter Monday—our evi¬ 
dence is going back to Good Friday, just preceding Easter 
Monday. 

We are going to show you that about half past 11 on 
Good Friday night two young men, both of them about 6 
feet tall and both of them in general answering the de¬ 
scription of the witness Baber and the witness Milburn, 
driving a stolen Chrysler automobile, went up to the Gar¬ 
den T shop in the vicinity of 18th and Columbia Road; 
that they entered the shop, and the only person there was 
a lady, a Mrs. James. Both men went to the Garden T 
Shop masked, and I believe one of them had a gun, and 
they told this lady to put her hands up, and they proceeded 
to rob the store. Our evidence will show that something 
like $100 was taken from the store, and the men started to 
leave, and as they started to leave somebody entered the 
Garden T Shop, and as that person entered, one of the men 
who was in there perpetrating this hold-up, pulled his gun, 
whether deliberately or through fright of course we do not 
know. Our evidence will show that at that time Mrs. James 
did not even know she had been shot and did not discover 
it for about two hours later. 

Our evidence will further show you that at this time Mr. 
Barrett was a detective sergeant at Police Headquarters. 
As you may know or may not know—the evidence, however, 
will disclose—at headquarters at that time they had what 
was known as the Homicide Squad. Mr. Barrett was not 
on the Homicide Squad at that time. 

Our evidence then jumps to Easter Sunday. We will 
show you that on Easter Sunday Mr. Barrett reported to 
work at the usual time in the morning and was detailed 
out to the Zoo to look out for pickpockets or other persons 
who might be engaged in committing crimes at the Zoo. 

We will show you that Mr. Barrett completed his 
11 trick of duty and returned to Police Headquarters 
about 6 o’clock that night; that when he got back 
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to headquarters he was told by superior officers that he 
was to remain there awaiting further orders from the Cap¬ 
tain of the Homicide Squad, and that he was to get into 
communication with Mr. Van Hughes, also a detective ser¬ 
geant, Mr. Mahaney, and Mr. Kinney, two precinct detec¬ 
tives from No. 8 precinct. They were then told that Mrs. 
James, the lady who had been robbed in this Garden T 
Shop, had died somewhere around 6 o’clock on Sunday 
night, and they were detailed to try, if possible, to find the 
persons who had perpetrated this atrocious killing. 

Our evidence will show you, ladies and gentlemen of the 
jury, that, starting at 6 o’clock on Easter Sunday night, 
Mr. Barrett, Mr. Van Hughes, Mr. Mahaney and Mr. Kin¬ 
ney worked continuously until about 3 or 4: o’clock in the 
morning, on this case and on this case alon^. 

Our evidence will show that after that time they then 
went home to meet again the next day. Our evidence will 
then show you that on Easter Monday tlo\ese officers re¬ 
ceived information from the lady who w^s the resident 
manager of this apartment house that t^iese two boys, 
namely, Mr. Milburn and Mr. Baber, had been seen in that 
Chrysler automobile; and at that time, I might say inci¬ 
dentally, that some of the newspapers—I do not recall 
whether it was the Washington Herald or the Post, but 
some one of the newspapers—had offered $ large reward 
for the apprehension and conviction of the persons respon¬ 
sible for that murder; and we will show yoii that this lady, 
the resident manager of the apartment house, furnished 
these officers with the information that tbjese two young 
men, namely, Mr. Milburn and Mr. Baber, h^d been seen in 
that automobile; and, incidentally, we expect our evidence 
will show you that the Chrysler automobilej that was used 
by the persons who killed Mrs. James wasj stolen from a 
gentleman who had been in this very apartment a short time 
before. 

First of all, I want to make this observation. Mr. Rich¬ 
ards in his opening statement said to you thht these officers 
had no warrant. We will show you that they needed no 
warrant. They were looking for a man for first degree 
murder, and they needed no warrant. 
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Our evidence will show you that they were around 
12 this apartment earlier in the day, and at the request 
of the lady, the resident manager, they came back 
about 4:30 that evening and asked this lady if it would be 
possible to get into the apartment, and she told them she 
had no keys for that particular apartment and could not 
let them in, and thereafter, at her suggestion, and at her 
instance, these officers were told by her—and they would 
not have known it if she had not told them—that there was 
a vacant apartment that was under that occupied by Mr. 
Baber and Mr. Milburn, these two young men. Thereupon 
these officers were let into the vacant apartment by the 
lady, and after having been let into it she then suggested 
that as long as there were no chairs in that apartment she 
would have some chairs brought up, or they could bring 
some in. At all events, there were some chairs placed in 
there, and these gentlemen did get into this apartment for 
the purpose of waiting for these men that they honestly 
believed had something to do with the killing of Mrs. 
James. 

Our evidence will show that they waited there approxi¬ 
mately the time that Mr. Kichards has stated. We will 
show you that when this young man came to the apartment 
the apartment was dark and he was grabbed. These officers 
were waiting for the men they believed to have committed 
murder. 

Now, do not misunderstand me. We say that at that 
time the officers honestly believed and had good reasons to 
believe, that they were waiting there for two persons who 
had perpetrated this murder; and as he came in he was 
grabbed by the officers and was placed under arrest; that 
he was not brutally beaten and not brutally treated. As 
our evidence will describe, he was placed under arrest and 
that some time later Mr. Milburn came in and Mr. Milburn 
was placed under arrest; and our evidence will show that 
they were both taken down to various precincts; and we 
will show you by persons who saw them after they were 
placed under arrest, both members of the police depart¬ 
ment and other persons, that he did not have these marks 
on him, that he was not beaten up, that he did not show any 
evidence of it; and we expect to show you by reputable 
persons, by Captain Kelly of the Police department, by 
Captain Groves and by other persons, that at no time was 


11 


R. J. BARRETT VS. UNITED STATES OF AMERICA. 

any suggestion made to any of tho^e gentlemen as 

13 superior officers of Mr. Barrett thatj either Milburn 
or Baber had been assaulted by Barirett.” 

Whereupon, to sustain the issues on its part joined, the 
United States introduced the following evidence: 

Through Officers Hugh H. Grovers and rioyle D. Secrest 

the record books of the Police Station were introduced, 
showing the date of the arrest of the complaining witness, 
George Baber. 

Walter S. Rice identified certain photographs of the 
apartment in which the complaining witness was arrested. 

Cornelius J. Morris testified that he was a supervisor for 
the Standard Oil Company, and had been! connected with 
said company for seven years; that the gasoline station at 
Eleventh and Park Road, Northwest, in the District of 
Columbia was under his supervision on tpe sixth day of 
April, 1931, and was still under his supervision; that the 
complaining witness, George Baber, was employed by the 
Standard Oil Company in the District of Columbia for 
about one year prior to April 6, 1931, as an assistant 
operator at the station at Eleventh and Park Road, North¬ 
west; that the complaining witness, Geotge Baber, was 
still in the employ of the Standard Oil Company in this 
city; that he saw the said George Baber working at the 
said gas station on the sixth day of April, 1931; that on 
that date Baber’s face appeared to be normal and bore no 
evidence of any injuries whatsoever; that he again saw 
George Baber on the 9th of April, 1931, ^fter his release 
from the Headquarters of the Metropolitan Police De¬ 
partment, and at that time George Babers face showed 
considerable evidence of having been beaten; that Baber’s 
upper lip was split open. 

14 James Ott testified that on the 6th day of April, 
1931, and for some time prior thereto, he was em¬ 
ployed as a counter clerk in Curtis’ Lunch Room, located at 
3418 Eleventh Street, Northwest, in the District of Colum¬ 
bia; that said lunch room was just a few doors from the 
Standard Oil gasoline station located at Eleventh and Park 
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Road, Northwest; that he knew the complaining witness, 
George Baber, for some time prior to April 6, 1931; that 
on the evening of the sixth of April, 1931, he was working 
at said lunch room, and that about 8:30 p. m., on the said 
date, George Baber made some purchases at said lunch 
room and at that time he noticed nothing unusual about 
Baber’s face, and that Baber’s face was normal. 

William H. Sheetz testified on behalf of the Government 
that he was a fellow employee of the complaining witness; 
that he w~as with him on the night of his arrest; that he 
saw him before his arrest and he bore no evidence of any 
injuries; that he was brought into the apartment where the 
complaining witness was arrested, and that shortly there¬ 
after he saw the complaining witness at which time he 
showed evidence of having been beaten; that he also saw 
the complaining witness after his release from custody at 
which time the said complaining witness bore marks of in¬ 
juries, which were not present immediately prior to his ar¬ 
rest. 

Mrs. Dorothy F. Dienelt testified on behalf of the Gov¬ 
ernment that she was the Manager of the Marne Apart¬ 
ment at Thirteenth and Belmont Streets, Northwest, Wash¬ 
ington, District of Columbia, and that the complaining wit¬ 
ness was a tenant in apartment .205 of the Marne Apart¬ 
ment house on the night of his arrest; that earlier in 
15 the day of complaining witness’ arrest, she had had 
a conversation with the defendant, together with 
another officer, in which the officers informed her that they 
were attempting to apprehend the alleged murderers of one 
Mrs. Jaynes, who had been murdered a few nights before. 
That after their conversation with her they suggested that 
the two men who lived in apartment 205 appeared to be the 
men they were looking for. That they returned some time 
later and waited in the hallway; subsequently they waited 
in a vacant apartment, and eventually climbed through a 
window and entered apartment 205, where they waited 
for the occupants of the apartment to return; that she 
saw the complaining witness, Baber, when he was taken 
out of the place by the officers; that the officers brought the 
complaining witness, George Baber, to her, and that she 
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identified him as the young man who was lining in Apart¬ 
ment 205; that George Baber’s face was all |scratched and 
bloody, and that his eyes were puffed up. 

On cross examination, the witness testified as follows: 

“Q. When you first talked to the officers, including Of¬ 
ficer Barrett, the first time you met them and talked to 
them concerning two men they mentioned to you, didn’t 
they, that the Chrysler automobile that was used by the 
murderer of Mrs. Jaynes had been parked in the rear of 
the Marne Apartments, isn’t that correct ? 

The Court: One moment. What possible relevancy can 
that have ? 

Mr. Whelan: If your Honor please, the probable cause 
for the arrest of these men. 

The Court: All right. Show the cause, but you cannot 
show it bv the statements of the men themselves, can 
you? 

16 Mr. Whelan: If your Honor pleaseL we expect to 
show that from the information received from this 
witness, it became the duty of the officers to arrest these 
men. 

The Court: How are you going to prove it—by a self- 
serving declaration of this officer? 

Mr. Whelan: By statements of this witness. 

The Court: You are asking her if the officer did not say 
to her that there was a Chrysler car parked in the rear of 
the apartment. 

Mr. Whelan: Yes. Suppose the witness says ‘Yes, I 
knew that.’ 

The Court: How does that prove anything by this wit¬ 
ness? 

Mr. Whelan: And then the subsequent statements made 
by this witness concerning these particular men in this 
apartment. I state to your Honor that by reason of the 
conversation, with additional information the officers had, 
it became their duty to arrest the occupants of that apart¬ 
ment as suspects in the Jaynes murder casej 

The Court: I do not understand that theife is any claim 
here—I do not know whether it is important That is not 
the issue in this case, whether they had to arrest him or not. 

Mr. Whelan: If your Honor please, I submit it is the 
entire issue in this case. 
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The Court: The issue in this case is whether this defend¬ 
ant Barrett assaulted the witness Baber. 

Mr. Whelan: I quite agree with you. 

The Court: It is not whether he had a right to arrest 
him; because an officer has a right to arrest, he has no 
right to assault. 

Mr. Whelan: I quite agree with your Honor, but this in¬ 
dictment charges that he unlawfully assaulted him. 

The Court: 1 How does the fact that he had a right to ar¬ 
rest prove whether or not he assaulted him? 

17 Mr. Whelan: Here is what I mean, if your Honor 
please. If Baber was taken hold of by one of the 
detectives and pulled over, and they said to him, ‘You are 
under arrest’, that may be assault, and it may not. If the 
officer had information that this man was a suspect in a 
murder case, he would have a right to take hold of him and 
pull him. That may be construed in some instances as an 
assault; when an officer takes hold of a man, there is an 
assault there. 

The Court: I am speaking about the sort of assault that 
the District Attorney says will be proved in this case. I 
am not speaking of the mere laying on of hands to arrest. 

Mr. Whelan: All right, if your Honor please. I submit 
that that would become the issue in this case. In other 
words, we do not want this impression, that these officers 
went out and just arrested Baber in the Jaynes murder 
case for no reason whatever.” 

The complaining witness, George Baber, testifying on 
behalf of the Government, stated that he was 21 years of 
age, and on the 6th day of April, 1931, was living and had 
been living for one week prior to that date at Apartment 
205 in the Marne Apartment in Washington, D. C., with 
his friend Milburn; that he was employed by the Standard 
Oil Company in this city for about eighteen months; that 
on the 6th day of April, 1931, he was working at the gaso¬ 
line station of the Standard Oil Company, at Eleventh and 
Park Road, Northwest, and that after finishing his day’s 
work he came home to his apartment; that Mr. Sheetz, his 
immediate superior at said gas station, drove him from the 
gas station to the apartment at about 10:15 in the evening; 
that as he was about to enter his apartment, someone 
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struck him with his fist, and that he later learned that it was 
the defendant Barrett; that after the defendant Barrett 
had struck him, the defendant knocked hini over to the 
davenport and hit him three or four times in the face; that 
he started to plead and cry, and asked defendant 

18 what it was all about; that the defendant thereupon 
accused him of the murder of Mrs. Jaynes, as well 

as the killing of the motorman Lane; that after further 
questioning defendant took him to a back bedroom and hit 
him three or four times; that the defendant thereupon 
ordered him into the other room; that the defendant walked 
behind him and again struck him over the right eye, behind 
the ear, and that shortly thereafter his boss;, Mr. Sheetz, 
was brought into the apartment; that the witness was at 
that time standing in the middle of the room, with a hand¬ 
kerchief to his face, and blood was coming from his face and 
lips; that shortly thereafter he was taken to No. 8 pre¬ 
cinct, where he was held on a charge of investigation; that 
he sustained a cut lip, cut under his eye, {fractured ear 
drum; and that his nose was nearly fractured; that he 
couldn’t hear well for a period of six or sevqn weeks; that 
after being held for two days he was released without any 
charge being placed against him. 

The complaining witness further testified that at the 
time of his arrest in the apartment, while he was in con¬ 
versation with Officer Barrett, he detected t^ie odor of in¬ 
toxicating liquor on Barrett’s breath, and th^it Officer Bar¬ 
rett appeared to be under the influence of liqiior. 

The complaining witness further testified that none of 
the officers, other than Barrett, struck or assaulted him; 
that after his release from Police Headquarters he went 
immediately to his brother’s apartment at 2106 N Street, 
Northwest, and that while there he saw Mrs. Meyers; that 
shortly thereafter he cleaned up and went to the Standard 
Oil Station at Eleventh and Park Rbad, where he 

19 saw Mr. Sheetz, Mr. Morris, Mr. Patton, Mr. Swann, 
and several other boys that worked around there. 

Thereupon one Mrs. M. 0. Meyers was called as a wit¬ 
ness for and on behalf of the Government an(jl testified that 
during the month of April, 1931, she was residing at 2106 
N. Street, N. W., Apartment 40; that she lf:new Mr. and 
Mrs. Baber, brother and sister-in-law, respectively, of 
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George Baber ; that on the 9th of April she saw George 
Baber; that at that time she observed that both of his eyes 
were black, cut, that his nose was swollen and cut across 
the bridge, and that his mouth was cut. 

Thereupon one Mahlon T. Milburn, Jr., was called as a 
witness on behalf of the Government and testified that he 
occupied apartment 205 with the complaining witness, 
George Baber, at the time of his arrest; that on the morn¬ 
ing of the 6th of April, 1931, he saw the complaining wit¬ 
ness, George Baber, in the apartment and that the condi¬ 
tion of Baber’s face was normal and he did not bear any 
bruises, cuts, or scratches thereon. Whereupon, the fol¬ 
lowing occurred: 

4 4 Q. On this particular day, at or about 10:30 o ’clock that 
evening, did you go into your apartment? A. Yes. 

Q. When you entered, whom did you see in the apart¬ 
ment? A. Four men. 

Q. Do you recognize any one of those men in court 
today? 

Mr. Whelan: If your Honor please, at this time I wish to 
object to this question. This was after the alleged assault, 
I take it. 

The Court: What was the last question? 

Mr. Richards: After going in the apartment— 
20 will you please read that question? 

(The reporter read the pending question.) 

Mr. Whelan: I take it there is no dispute between Mr. 
Richards- 

The Court: What date was that? 

Mr. Richards: The same day of this alleged assault, the 
6th of April. 

Mr. Whelan: After Baber was arrested, I take it. 

Mr. Richards: I asked him about 10:30. 

The Court: What is the objection? 

Mr. Whelan: If it was after Baber was arrested, I sub¬ 
mit it is not proper. 

The Court: I will overrule the objection. 

Mr. Whelan: Your Honor will permit me an exception? 

The Court: Yes.” 
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. 

Whereupon the witness testified that he entered the 
apartment after the witness Baber had bden taken away, 
and at that time four officers were in the apartment; that he 
was placed under arrest and taken to the home of Officer 
Heatheote, who identified him as one of the| suspects in the 
Jaynes murder case; that he was then placfed under arrest 
and held until the following Thursday, a hiatter of three 
days, when he was dismissed without any charges being 
placed against him. That he had never seen Officer 

21 Heatheote before; that while he was at Headquarters 
he saw George Baber, the complaining witness, and 

noticed that his face was swollen and his lips very much 
swollen; that he saw the complaining fitness, George 
Baber, again on the 9th day of April, wheb they were re¬ 
leased together, and that at that time George Baber’s eyes 
were getting darker. 

On cross-examination, the witness testified that he saw 
the complaining witness Baber shortly pridr to his arrest, 
and that at that time there was no evidence of any bruises 
on his face, and that he next saw him at Police Head¬ 
quarters. Whereupon, the following occurred: 

“Q. At that time you say Baber didn’t pave any black 
eye? A. It was not black. 

Q. You didn’t notice it? A. Not as I 

The Court: Speak a little louder. 

By Mr. Whelan: 

Q. Not as you remember—is that youp answer? A. 
Yes. j 

22 Q. In looking at him, if his eyes were black, you 
would have noticed it, would you noti You had op¬ 
portunity to notice it. A. I was in a pretty bad fix myself. 

Q. You noticed him, but you didn’t notice his eyes, is 
that correct ? A. That is correct. 

Q. You did notice him enough to tell the | jury here that 
his face was swollen. A. Yes; I noticed {hat. His lips 
were way out, because- 

Q. You didn’t notice any cuts around his eyes, did you? 
A. Not around his eyes. There was something on the side 
of his face, though. 

3—5683a 
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Q. What was the something? A. It looked like a 
scratch. 

Q. It looked like a scratch. Is that the only scratch or 
mark you saw? A. That is all I remember. 

Q. You were able to see his nose, were you not? A. I 
don’t remember anything about it. 

Q. If there had been a half inch cut on his nose you 
would have noticed that, wouldn’t you? A. I imagine so. 

Q. If there hhd been a cut under his eye that time, or 
right over his eye, you would have noticed it, wouldn’t 
you? A. I couldn’t tell you what I would have noticed that 
morning. 

Q. You looked at him, didn’t you? A. Yes; I did. 

Q. How close was he to you when you looked at him ? 

A. From one side of the room to about midway of the 
room, where they have the lineup. 

Mr. Whelan: That is all. 

Redirect examination. 

By Mr. Richards: 

Q. What was the ‘pretty bad fcix’ that you were in? 

Mr. Whelan: I object to that. 

Mr. Richards: I submit he has brought it out under 
cross examination, and the jury should understand 
23 it. 

Mr. Whelan: He made a voluntary statement in 
answer to a question. 

The Court: You were questioning him as to his opportu¬ 
nity and capacity for observing this man’s face. 

Mr. Whelan: That was- 

The Court: And he told you that he didn’t know what 
he might have observed that day because he was in a 
pretty bad fix himself. I think it is fair to ask what it 
was. 

Mr. Whelan: I make this observation. That cross ex¬ 
amination was predicated on the direct examination of the 
District Attorney, who brought out from this witness that 
Baber’s face was swollen. 

The Court: I will allow the question. 

Mr. Whelan: Your Honor will permit an exception? 
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By Mr. Bichards: 

Q. Do you know what the question was that I last asked 
you? A. What was my condition? 

Q. Yes. Keep your voice up, please. A. My left eye was 

very sore and black. 

Q. I see. A. And I was very nervous. 

Q. How long had your left eye been so^e or black? A. 
Even/ since it had been hit, I guess, veify shortly after¬ 
wards. 

Q. Very shortly after what, sir? A. I had been hit. 

Q. When was it hit? A. The night before, in the apart¬ 
ment. 

Q. By whom? 

. 

Mr. Whelan: I object to that. 

The Court: Objection sustained. It is not important 
by whom. 

Mr. Kichards: All right. 


24 By Mr Bichards: 

Q. Where? Don’t answer that if there! is an objection. 

Mr. Whelan: Just a minute. I object. 

Mr. Bichards: I am asking him where. Don’t answer it, 
please. j 

The Court: I will sustain that objection. 

By Mr. Bichards: 

Q. You were not in any fight, in which! you were- 

Mr. Whelan: We object. 

Mr. Bichards: I just want to explain his eye. I do not 
want to get too far afield. 

By the Court: | 

Q. When did this blow occur to your ^ye, do you say? 
A. On the night that I was arrested. 

Q. On the night that you were arrested? A. In my 
apartment. 

The Court: I think that is far enough^ 

Mr. Bichards: Very well.” 
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The witness was then asked if a new lock had been put 
on his apartment, to which he replied that one had been 
placed there about ten days before; that it was placed 
there the same day Baber came to live with him. Where¬ 
upon, the following occurred: 

By Mr. Richards: 

Q. Why did you put that lock on, Mr. Milburn? A. Well, 
because I had two reasons. One was- 

Q. Let me ask you this- 

Mr. Whelan: Wait a minute. Let us have the rea¬ 
sons. 

25 Mr. Richards: Certainly. Go ahead. 

Tho Court: Well, we get to trying locks, and we 
get to trying murder cases, and everything else but this 
case. 

Mr. Whelan: He asked the question, if your Honor 
please. 

The Court: I do not think it makes a particle of differ¬ 
ence what he put that lock on there for. What has that to 
do with this case? You drag out everything except the 
issues in this case. 

Mr. Whelan: If your Honor please, I respectfully differ 
with your Honor, because that could be an important factor 
in the information these officers had of suspects in a murder. 

The Court: I have said time and time again that be¬ 
cause this man was suspected of a murder is no defense, 
and as far as I can see, it has nothing to do with the ques¬ 
tion as to whether he was assaulted or not. 

Mr. Whelan: I disagree with your Honor, but, of course, 
it is a question of lawful or unlawful arrest. 

The Court: Except as to motives. As I ruled in the 
other case, it might be a question of motives. It might 
have something to do with the motives of this witness in 
his testimony, but it certainly has nothing to do with the 
right of this officer to assault. That is the issue in this 
case, as to whether he was assaulted. 

Mr. Whelan: If your Honor please- 

The Court: I do not care to be trying questions of locks 
and questions of cans of liquor and murder cases, and 
everything else in this case. It seems to be the policy to 
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drag in everything except the issues in this case, and I 
am getting tired of it. 

Mr. Whelan: Your Honor will permit us an exception, 
because I submit that whether an arrest is lawful or not is 
a very important issue in this case. We submit this arrest 
was lawful. The District Attorney may take the position 
that it was unlawful. 

26 The Court: He has asked why that lock was put on 
there, and I sustained your objection, jso that ends it. 

Mr. Whelan: I did not object to it, if your Honor please. 

The Court: I think you did object to this. 

Mr. Whelan: No, sir. The witness was apout to answer, 
and I asked for the answer. 

The Court: You rose to your feet and objected. I know 
what you did. 

Mr. Whelan: No, sir. We asked that he get the answer. 
The witness said there were two reasons for the lock. 

The Court: Very well. I will stop it myself. 

Mr. Whelan: Very well. Will your Honoj: permit an ex¬ 
ception! 

The Court: Yes.” 

#*##•## 

Whereupon A. Wolford Wright, on behalf of the Govern¬ 
ment, stated that he was employed by the Mathers-Lamm 
Paper Company, in this City, and that he {resided, during 
the month of April, 1931, at Apartment 204 in the Marne 
Apartment building; that his apartment immediately ad¬ 
joined Apartment 205, occupied by the witness Milburn 
and Baber; that he identified Government Exhibit No. 3 
as representing a true picture of the scepe at the front 
door of his apartment; that he was in hi^ apartment on 
the evening of April 6, 1931, and that around 10:00 p. m. 
that evening he heard commotion and noise in Apartment 
205, adjoining his apartment; that he hearq pathetic tones 
coming from a party in Apartment 205, Who was being 
asked questions; that immediately prior to this he had 
heard a radio going in Apartment 205, andj a good deal of 
merriment in Apartment 205. 

27 Whereupon Samuel David Lopatin was called as 
a witness on behalf of the Government, and testified 
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that he was in the contracting and decorating business, 
located at 3329 Eleventh Street, Northwest, in the District 
of Columbia; that his place of business was right across the 
street from the Standard Oil Gasoline Station at Eleventh 
and Park Road, Northwest; that prior to the month of 
April, 1931, he had known the complaining witness, George 
Baber, for about one year; that on Easter Sunday, April 
5th, 1931, he had seen George Baber, and that at that time 
his face was normal, and bore no scratches or bruises of 
any kind; that on the following Wednesday or Thursday, 
he saw the cdmplaining witness, George Baber, and at that 
time he .noticed that his upper lip was bruised and cut, 
his right ear bruised, and his eye discolored. 

Whereupon Harold J. Swann and William R. Graves 

were called on behalf of the Government and stated that 
they were employees of the Standard Oil Company; that 
they knew the complaining witness, Baber, and were 
fellow-employees of the complaining witness, Baber. That 
they saw him shortly prior to his arrest, as well also as 
shortly after his release, and that there was no evidence 
of any bruises before the arrest. That after his release 
there was evidence of a number of bruises; that his eyes 
were swollen, his lip was split, and he had a bruised place 
back of his right ear, and that for quite a long time after 
the complaining witness, George Baber, had returned to 
work, his hearing was imperfect, and that this condition 
had not existed prior to Baber’s arrest. 

Thereupon Mrs. Mary Baber was called on behalf of the 
Government and testified that she was the sister-in-law 
of the complaining witness, Baber; that she saw him before 
and after his arrest and after his release, and that there 
was evidence of bruises on his face after his release which 
were not there before he was arrested. 

28 Thereupon one D. Milton Ladd was called on be¬ 
half of the Government and testified that he was a 
special agent assigned to the Bureau of Investigation of the 
Department of Justice. That he had an interview with 
the defendant regarding this case and that at that time the 
defendant stated to him that he would stand on his con¬ 
stitutional rights and make no statement. 
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Whereupon counsel for the Government rested its case. 

Thereupon, to sustain the issues on his paft joined, the 
defendant introduced the following evidence} 


The defendant called in his behalf one Clarence Ford, 
a member of the Metropolitan Police Depkrtment, one 
Edmund Monk, a reporter for the Washington Post, and 
one Robert F. Whitney, a reporter for the Washington 
Post, all of whom testified that they saw the complaining 
witness shortly after his arrest and that they did not notice 
anything unusual about his appearance, and also that they 
saw the defendant, Barrett, shortly after the| arrest of the 
complaining witness, Baber, and that Barrett showed no 
evidence of intoxication. 


gle, Oscar W. 
behalf of the 


Officers William J. DuBusky, Howard E. 0 
Mansfield, and Clement P. Cox were called on 
defendant and testified that they saw Officer Iparrett on the 
night of the arrest of the complaining witness, Baber; that 
they saw Officer Barrett shortly thereafter, a 
was no evidence whatever to indicate that 
using intoxicating liquor. 


nd that there 
he had been 


Thereupon one Michael J. Mahaney,| a member of 
29 the Metropolitan Police Department, was called on 
behalf of the defendant and testified th^t he had been 
assigned to investigate the murder of one! Mrs. Jaynes 
early in the month of April, 1931, in company with Officers 
Barrett, Kenny and Hughes; that acting cfn certain in¬ 
formation they had received, they went to the Marne Apart¬ 
ment house. Whereupon, the following occurred, in the 
presence of the jury: 

“Q. Prior to the visit there, did you receive from your 
superior officers a description of the two murderers sought 
in the Jaynes murder case. A. Yes. 


Mr. Richards: I am objecting to that question, if your 
Honor please, because it is wholly immaterial. We are 
concerned with what happened in that apartment when 
the officers got in there. 

Mr. Whelan: Now, may it please your Honor- 

The Court: State what you propose to shjow. 
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Mr. Whelan: We propose to show that from the eye wit¬ 
ness to the murder, certain information- 

Mr. Richards: An eye-witness to the murder? 

Mr. Whelan: Yes, to the murder of Mrs. Jaynes. He 
described the two men, who were half masked at the time 
of the robbery. That that information was given to the 
Detective Bureau; that after Mrs. Jaynes died the Detec¬ 
tive Bureau assigned additional detectives; that an inves¬ 
tigation was made, and the car, which belonged to a man 
named Finn, had been stolen; that particular Chrysler car 
was used by the murderers of Mrs. Jaynes. That car was 
seen parked at the Marne Apartments. One of the occu¬ 
pants of that car was seen by Officer Heathcote, who pa¬ 
trolled the beat by the Garden T Shoppe. All that informa¬ 
tion was given to the detectives to work out the case. Now, 
pursuant to that, with that information, they went to the 
neighborhood of the Marne Apartments, where the Chrys¬ 
ler car, which was used in the murder had been seen. They 
interviewed all the employees. 

30 The Court: Where a Chrysler car was seen. 

Mr. Whelan: The Chrysler car used in the murder. 

The Court: 'Very well. How many occupants are there 
in the Marne Apartments ? 

Mr. Whelan: I could not quite tell your Honor, but prob¬ 
ably a large number. 

The Court: What does the fact that a car may be parked 
at the Marne Apartments prove f 

Mr. Whelan : That, acting in the course of their duties, 
the natural thing for the officers to do, and which it was 
their duty to do, was to investigate the neighborhood where 
that car was. 

The Court: All that testimony leads up to the reason 
why they planted themselves in this apartment to arrest 
this man. 

Mr. Whelan: Absolutely, yes, sir. 

The Court: Your defense here is—first, the charge here 
is that Mr. Barrett assaulted Baber. 

Mr. Whelan: Yes. 

The Court: It is not that he made an unlawful arrest 
of Baber. It is not that he made an unlawful entry into an 
apartment. We are not trying those matters. We are 
trying one offense, namely, the physical assault made upon 
Baber. 


25 


i 

R. J. BAKKETT VS. UNITED STATES OP AMERICA. 


Mr. Whelan: Yes, sir. 

The Court: How do all these things in any way bear 
upon the issues involved in this indictment here? 

Mr. Whelan: If an officer of the law, Without any in¬ 
formation, in a felony case, just goes out apd says to him¬ 
self, ‘I think I will arrest John Smith. Jc^hn Smith, you 
are arrested’- 

The Court: Yes; but we are not dealing jsvith an unlaw¬ 
ful arrest here.” 

«*««••• 


The Court: Why should we go along into the realms of 
speculation and imagination as to what might have been 
or what might not have been, when they are entirely out of 
this case ? 

31 Mr. Whelan: For all we know, yhur Honor may 
charge this jury that under those circumstances, if 
Officer Barrett touched Baber, or took hold of him, that is 
an assault. 

The Court: No. I have already told yop that I would 
not make any such charge. 

Mr. Whelan: Very well, then, your Hoifior. We must 
eliminate that. The next question, and the only question 
your Honor can charge the jury on, is thq force used by 
Barrett in excess of what the law permitted in making that 
arrest. Granted that the arrest was lawfulj did he use too 
much force? We are not trying a case where a citizen as¬ 
saulted another. It is a police officer. What information 
did the police officer have ? 

The Court: What greater right has a police officer to 
assault a person than a private person has to assault him? 

Mr. Whelan: If your Honor please- 

The Court: You confuse the right of hrrest with the 
right of assault. One is a right, and the o^her is not. 

Mr. Whelan: If an officer of the law yalks down the 
street, and for no reason arrests a man, ji^st touches him , 
that is an assault. 

The Court: We are not dealing with that. The District 
Attorney has stated that the assault wl}ich they claim 
under this indictment consists of the blow^ struck by the 
fist or hand of Barrett, as testified to bjr Baber, which 
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caused these bruises and marks upon his face. That is 
the only assault. I shall charge the jury that they must 
find that that assault was committed; that one or more of 
those blows were struck, to justify a conviction under this 
indictment. 

Mr. Whelan; Then, does the District Attorney concede 
that these officers had a right to arrest Baber, and had the 
information sufficient, or reasonable grounds to believe- 

The Court: The point of the matter, Mr. Whelan, is this, 
that the question whether they had a right to arrest Mr. 
Baber is not material in this case. It is not an issue.” 

32 “Mr. Whelan: But, if your Honor please- 

The Court: The question, as I have stated time and 
time again—and I hope you will finally get it—the issue in 
this case is not the authority or lack of authority of Mr. 
Barrett to make the arrest. He is not charged here in this 
indictment with making an unlawful arrest. 

Mr. Whelan: Of course he is not. 

The Court: The charge here is one of assault. 

Mr. Whelan: I submit the legality of the arrest is a very 
material part of the case. 

The Court: I do not agree with that.” 

Thereupon, the following occurred: 

Mr. Whelan: We expect to show that he absolutely did not 
receive the injuries he has complained of at all, and expect 
to show it by a photograph which was taken the next day. 

The Court: Very well. Then I will sustain the objection. 

Mr. Whelan: Then, if your Honor please, you will note an 
exception, and. I want to incorporate in my exception that we 
offer to show all the information that the officers had re¬ 
ceived, from reliable sources; that they had good reason to 
believe that Baber and an accomplice were the parties im¬ 
plicated in the Jaynes murder case at that time, regardless 
of what developed later. 

The Court: Yes. 

Mr. Whelan: I want to offer all that evidence. 

The Court: I want to have a very clear understanding 
about this. I understand that you do not now claim that 
Baber was in any way connected with the Jaynes murder. 


R. J. BARRETT VS. UNITED STATES OF AMERICA. 27 

Mr. Whelan: Oh, no; we make no such claim. 

The Court: Very well. 

Mr. Whelan: What I am trying to state to the Court 

33 is what was in the minds of the officers at the time 
they made the arrest. 

The Court: I understand. The reason I want to under¬ 
stand you is this: In a case I tried here recently I allowed 
affirmative testimony by the defense to show that the com¬ 
plaining witness was guilty of the crime of which he was 
accused, but I did it for the purpose of showing the motives, 
the bias and interest which that witness hhd in testifying 
upon the stand—his possible motives in testifying against 
a police officer. But that is the only ground upon which I 
allowed it. 

Mr. Whelan: We make no such proffer in this case. 

The Court: I will stand upon the ruling as made. 

Mr. Whelan: Then, your Honor will permij: an exception?” 

• • * * * | # • 

i 

Officer Mahaney then testified that he w^nt to the apart¬ 
ment in the Marne Apartments with threfe other officers; 
that he had a conversation with the resident manager; that 
he had been there in the morning and went back later in the 
afternoon; that he first talked to the janitpr. Whereupon, 
the following occurred: 

“Q. Don’t answer this question. Before you went to the 
Marne Apartments on that morning, did you have any in¬ 
formation—positive information—to the effect that a Chrys¬ 
ler car was used in the robbery of the Garden T Shoppe? 

Mr. Richards: I object to that. 

By Mr. Whelan: 

Q. (Continuing:) And that that car was seen near the 
Marne Apartments? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: Exception. 

34 By Mr. Whelan: | 

Q. Before you went to the Marne Apartments, had you 
received from your superior officers at the detective bureau 
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all information concerning—and don’t answer this question 
—the murder of Mrs. Jaynes? 

Mr. Richards: I object. 

The Court: He may answer that. 

A. Yes, sir. 

By Mr. Whelan: 

Q. Did you have all that information? A. Yes, sir. 

Q. You had all the information that headquarters had con¬ 
cerning the murder? A. Yes, sir. 

Q. You were assigned to that case, were you not? A. Yes, 
sir. 

Q. To whom did you first talk at the Marne Apartments? 
A. The colored janitor. 

Q. Don’t answer this question. At the time that you ap¬ 
proached the Marne Apartments did you have any informa¬ 
tion whatsoever that there was anyone living in that apart¬ 
ment who answered the description of the robbers of the 
Garden T Shoppe? 

Mr. Richards: I object. 

The Court: That objection is sustained. I assume, of 
course, that it will be understood that these officers went 
there to arrest Mr. Baber. 

Mr. Whelan : No, sir. That is just the point. That is ab- 
solutelv not so. 

The Court: I understood so from the opening statement. 

Mr. Whelan: That is not so. 

The Court: WTiat did they go there for? 

Mr. Whelan: They went there because the car used in the 
murder was parked behind that apartment house and they 
wanted to find out who, if anyone, put the car there. 
35 Their natural thought was that perhaps someone in 
the apartment knew something about the murder car, 
so they went to the employees to find out, and received cer¬ 
tain information about the car. 

The Court: I mean, finally they went into the apartment 
to await the return of Mr. Baber, to arrest him. 

Mr. Whelan: But I would like to show the reason they 
went to the Baber apartment, out of all the apartments in 
the apartment house. 

The Court: I do not think the reason is material. 
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Mr. Whelan: That is where I wish to note ah exception. 

The Court: I will sustain the objection.” 

• ••••*• 

The witness further testified that after th^ conversation 
with the janitor, he talked to the resident manager in com¬ 
pany with the defendant; that prior to the talk with the resi¬ 
dent manager, they did not know that any such persons as 
Baber or Milburn existed. They learned this from the resi¬ 
dent manager as a result of furnishing her with the descrip¬ 
tion of the suspects in the murder case, which they fur¬ 
nished her in detail. That as a result of the information 
given them by the resident manager, together with the other 
information they had, they decided to arrest both occupants 
of the apartment, the manager having told them that “she 
was getting a little suspicious of them, and that she was 
thinking about ordering them out of the apartment”. They 
returned to the apartment in the evening, anql after waiting 
in the hall for a while, they eventually entered apartment 
205, where thev waited until about ten o’clbck, when Mr. 
Baber entered the apartment. At the time he entered the 
lights were out. That as Baber opened the door some- 
36 one grabbed him around the shoulders and that there 
was a scuffle on the floor; that he then turned on the 
light and Baber at that time was over on the couch with the 
other officers; that the scuffle lasted about 15 or 20 seconds; 
that they immediately told Baber that they \iere police and 
what they were there for. That Baber was not struck in 
the face with anyone’s fist, and that he diq not have any 
black eyes, cuts or bruises about his face, although his lip 
was slightly swollen; that he saw the man Sh^etz, who came 
into the apartment after Baber left; that I^aber was gone 
before Sheetz came there. 

Frank S. Burke, in charge of the Detective Bureau of 
the Metropolitan Police Department, Joseph T. Fitz¬ 
gerald, Benn D. Dreyfuss, Alfred A. McGajraghy, Robert 
I. Miller, John M. Walsh, and Fred A. Smith vrere called 
as character witnesses for the defendant, it being stipulated 
that a number of other witnesses present would, if called, 
also testify to the defendant’s reputation for honesty, so¬ 
briety and good character. 
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Thereupon James E. Kenny was called on behalf of the 
defendant and testified that he was a detective sergeant, at¬ 
tached to the Detective Bureau; that in the afternoon of 
April 6th, in company with the defendant Barrett and Offi¬ 
cers Mahaney and Hughes, he went to the Marne Apartments 
for the purpose of arresting two suspects in the Jaynes 
murder case. Witness was asked the question 4 ‘What was 
the information that you had received about the Garden T 
Shoppe robbety and murder?”, and upon an objection by 
the attorney for the United States the objection was sus¬ 
tained, and an exception duly noted. The witness 
37 further 1 testified that prior to April 6th, he did not 
know anything whatever about the witness, Baber, or 
the witness, Milburn. That he first learned of them as a 
result of his visit to the Marne Apartments earlier in the 
day; that he went there in the afternoon in company with 
the other officers and remained in the hall of the apartment 
house for a while. Later, they stayed in a vacant apart¬ 
ment, and finally obtained entrance to apartment 205, where 
thev waited iintil the witness Baber entered. That at the 

m/ 

time Baber entered the apartment, it was dark, and when he 
entered someone made a grab for him, but witness did not 
state who it was; that he appeared to have been grabbed 
around the shoulders; that there was a scuffle and when the 
light was turned on, the witness Baber was standing close 
to a couch. That the lights were not turned on until about a 
minute after Baber had entered the apartment, and that he 
did not see anybody strike Baber. That Baber was ques¬ 
tioned there a few minutes, and then taken out of the apart¬ 
ment and put in a car and sent to the precinct. That the offi¬ 
cers remained in the apartment after Baber was sent to the 
precinct. 

On cross examination, the following occurred: 

“Q. Now later on the four of you were together when Mr. 
Milburn came in? A. Yes, we were. 

Q. And he was later placed under arrest? 

Mr. Whelan: I object to what happened afterwards. We 
didn’t ask anything about it on direct. 

Mr. Richards: Something came out in the Government’s 
case, and I just wanted to be sure that these officers- 

The Court: Well, you asked him about conversation. I 
haven’t heard any objection. 
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38 Mr. Whelan: Pardon me? 

The Court: I have not seen anybody rise to make 

any objection. 

Mr. Whelan: I want to beg your Honor’s pardon for not 
rising. I said we object to it. Mr. Kelly also said we ob¬ 
jected. We do object. There wasn’t anything asked on 
direct about it. 

Mr. Richards: My question was, if your Honor please, 
whether or not all four of them were together later on when 
Milburn came in. I asked nothing else what Happened. 

The Court: I see no harm in that. It has tieen answered 
anyway. Hasn’t it? 

Mr. Richards: I don’t know. 

: 

By the Court: j 

Q. Did you answer it? A. I said we were. 

The Court: I thought you did. 

Mr. Richards: That is all. No further questions.” 

• * • • * * * 

l 

Thereupon Mr. Fred Sandberg was called on behalf ot* 
the defendant and testified that he was a number of the 
Metropolitan Police, in charge of the Bureau of Identifica¬ 
tion, and identified a picture of the complaining witness 
Baber, which picture was taken of Baber the morning after 
his arrest. This picture was introduced in evidence and 
displayed to the jury. 

Mr. Van D. Hughes was called on behalf of the defendant 
and testified that he was a member of the Metropolitan 
Police Department in the rank of Detective Sergeant. That 
in the early part of April he was assigned to the so-called 
Jaynes murder case. Whereupon, witness testified as fol¬ 
lows : 

“Q. When did you receive that assignment? A. 

39 I received a robbery assignment on it as soon as it 
happened. I answered the call. 

Q. Pursuant to that assignment, Mr. Hughes, did you re¬ 
ceive from Headquarters or members of the Headquarters 
Bureau information concerning that robbery—the manner 
in which it was done, and the circumstance^ surrounding 
it? A. I did. 
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Q. And don’t answer this question. Did you learn in your 
investigation the place where the Chrysler car used in the 
robbery had been seen? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: The same exception, if your Honor please.” 

• • • • • * * 

Witness further testified that as a result of certain infor¬ 
mation he had received he went to the Marne Apartment 
with the defendant and Detectives Kenny and Mahaney on 
the morning of April 6th. That after a conversation by 
Officers Barrett and Mahaney with certain employees of the 
apartment house, they left the apartment. Whereupon, the 
following occurred: 

“Q. I will ask you—and don’t answer this until objection 
is made—I will ask you in the interim, from the time you 
left in the morning until you returned in the afternoon, did 
vou interview the owner of a certain automobile which had 
been stolen the night of the murder? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: Exception noted.” 

• ••••** 

40 The witness further testified that they returned 

to the apartment in the afternoon sometime between 
four and five o’clock for the purpose of concealing them¬ 
selves in the apartment and await the arrival of the two 
men who occupied apartment 205, who it was their intention 
to arrest. Wliereupon, the following occurred: 

Bv Mr. Whelan: 

•* 

“Q. Now I am going to ask you this question. From all 

the information that you had from any source whatsoever 

did vou reach a conclusion as to whether or not you had the 
* 

murderers of Mrs. Jaynes? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: Exception noted. 
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By the Court: j 

Q. Who did you. go there to arrest, do you know? A. 
We knew one name. 

Q. What? A. Of one party. 

Q. What ? A. Mahlon Milburn. 

Q. Well, did you know what, if any apartment he occu¬ 
pied ? A. At that time we did, yes. 

Q. What apartment? A. 205. j 

Q. And was it the occupants of that apartment that you 
were waiting for? A. Yes, sir. 

By Mr. Whelan: j 

Q. Now I am going to ask you this question. Don’t an¬ 
swer that. Why did you go to that apartment and plan£ in 
that apartment to arrest the occupants of tqat apartment? 

Mr. Richards: I object. | 

The Court: Sustained. 

41 Mr. Whelan: Exception.” j 

******* 

The witness further testified that after waiting around the 
apartment for sometime they eventually Obtained admit¬ 
tance to apartment 205, where they waited, j That sometime 
around ten o ’clock they heard someone putting a key in the 
door. Whereupon the witness testified as fallows: 

Bv Mr. Whelan: 

mt 

“Q. Mr. Van Hughes, had you any knowledge that the 
occupants of this apartment had any revolver on their per¬ 
son before they entered this apartment? Aj. Did you have 
any knowledge about it? A. Yes, sir. 

Q. Did you believe from all the facts and circumstances 
that you had before you- 

The Court: Don’t put a leading question. Just don’t put 
a leading question, please. 

Mr. Whelan: Very well. 
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Bv Mr. Whelan: 

mi 

Q. What did you have in mind relative to the two men 
who were about to enter that apartment? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: We note an exception. 

The Court: This man is not on trial. What he had on his 
mind is not at issue at all. 

Mr. Whelan: On that point I disagree with your Honor, 
and I note an exception.’ ’ 

#*###** 


The witness further testified that he did not see 
42 anybody strike the witness Baber, and did not notice 
anv black eves or cuts about his face; that he did 
notice a slight abrasion on his lip, but did not know what 
caused it. 

Whereupon the defendant, Robert J. Barrett, testified in 
his own behalf as follows: 

That he was 29 years of age, a married man, and had been 
a member of the Metropolitan Police Department for seven 
years in the rank of detective sergeant, assigned to the 
Homicide Squad. That on April 5th, he was assigned to in¬ 
vestigate the robbery of the Garden T Shoppe, which oc¬ 
curred on that day, and which resulted in the death of one 
Mrs. Jaynes. That he had received some information, to¬ 
gether with a description of the parties suspected of the 
robbery and murder, which caused the officer to go to the 
Marne Apartments. Whereupon the following occurred: 

“Q. And where are they located? A. 2400 Thirteenth. 

Q. Don’t answer this question until Mr. Richards has an 
opportunity to object. In your investigation or from your 
information which you had received did vou learn whether 
the Chrysler car which was used by the robbers had been 
seen in the vicinity of the Marne Apartments ? 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. W T helan: Exception noted. 
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By Mr. "Whelan: 

Q. What time was it, Mr. Barrett, on April 6, when you 
first went to the Marne Apartments, and whp was with you? 
A. About 11 a. m., Mahaney, myself, Kenny and 

43 Hughes went to the apartment. Mahaney and my¬ 

self went inside, and Hughes and K^nny stayed out¬ 
side in the car. j 

Q. All right. Now when you went inside the apartment 
did you talk to any one? A. Yes, sir. 

Q. Who did you talk to? A. First we talked to the 
janitor. j 

Mr. Whelan: Now, if your Honor pleas^, I am going to 
ask the witness to state to the jury the conversation he had 
with the colored janitor at this apartment house. 

Mr. Richards: I object, of course. 

The Court: Objection sustained. 

Mr. Whelan: We note an exception. 

Bv Mr. Whelan: 

Q. You did talk to the janitor? A. Yes, sir. 

Q. And after you talked to the janitor did you talk to 
anv one else? A. Yes, sir. 

Q. Who did you talk to? A. On the way from the base¬ 
ment to the first floor I talked to the rental agent. 

I 

Mr. Whelan: All right. Now if your E|onor please, we 
want to ask the conversation with the rental agent. 

The Court: You mean this lady who h^s testified? 

Mr. Whelan: No, no. Another party. Tfhe rental agent. 
Mr. Richards: I am objecting, of course. 

The Court: Objection sustained. 

Mr. Whelan: We note an exception.” 

i 

# * # # # # * 

The witness further testified that they lhad a conversa¬ 
tion with the resident manager and after informing her as 
to who they were, the officers received some information 
from her regarding two people Who occupied an 

44 apartment in that Apartment house, who answered 
the description of the men suspected. The witness 

further testified as follows: 
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I 


“After we talked to her she told us that it was—she said 

that it had been a fight there on Saturday night, and that 

the police had been there. And that one of the men had 

been hanging around most of the time in the day time, and 

he looked like a dope fiend. She said that she went to the 

door and he opened the door and acted very scarev, and 

she told him about the trouble. And was about readv to 

* 

get rid of him. While we was talking to her she left the 
apartment and went upstairs. She said, ‘They gave me a 
$5 tip, and I can go up and give it back to see if he is up 
there now. ’ She went up and came down in a few minutes. 
She said, ‘No, 1 he isn’t here today’, and she said, ‘It’s 
hardlv worth while staving here. As a rule if thev are 
not in in the day time they get in around 4:30 in the eve¬ 
ning.’ ” 


The witness further testified that they left the apart¬ 
ment and returned in the afternoon about four-thirty. That 
in the meantime they had continued their investigation of 
the case, but on objection of the attorney for the United 
States the result of their investigation was not permitted 
to be disclosed. The witness further testified that when 
they returned in the evening they stayed in the hall a 
while; later in a vacant apartment, and eventually ob¬ 
tained entrance to an apartment where the suspected 
murderers were supposed to live, and waited for their re¬ 
turn. That in the meantime they made a search of the 
apartment looking for a gun, but they did not find one, al¬ 
though they found a hat and an overcoat that answered 
the description of the hat and coat used by one of the men 
supposed to have taken part in the murder. 

Whereupon, the following occurred : 

“Q: Now just let me put a question to you. As 
45 the result of all the information you had—receiving 
it from all sources, and your investigation—did you 
form an opinion as to whether or not the parties who occu¬ 
pied that apartment had some knowledge, or perhaps were 
—I am talking about at that time—were the guilty parties 
in the murder case? 

Mr. Richards: I object. 

The Court: Well, they have said that is why they were 
arresting them, Mr. Richards. There is no question about 
that. 
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Mr. Richards: Well, it is only the going oier this whole 
thing, that is all. He asked if he formed—if he came to 
the conclusion. 

The Court: If they were arresting the possible perpe¬ 
trators of that crime. 

Mr. Richards: I haven’t any objection to that. Of course 
it is just to save time. 

Mr. Whelan: This is the first time I asked it of Mr. 
Barrett. 

By the Court: 

Q. Answer the question, Mr. Barrett. 

By Mr. Whelan: 

Q. What was your opinion about that, Mrj Barrett? A. 
I thought they were the murderers. 

Q. You were armed, were you not? A.[Yes, sir. 

Q. All right. We got to the point of abobt 10:30 I be¬ 
lieve. Now tell the jury in your own words exactly what 
happened from that on? A. When I heard tjhe key coming 
in the door, I was sitting on the side of the t}ed in the next 
room. The telephone was right on the buffet right across. 
I had the heels out of my shoes. I hadn’t had them off all 
night. My feet were hurting. When I hearci the key I got 
up. And started in. Both rooms—the whble apartment 
was dark. When I got to this davenport Hughes and 
Kenny and Baber was on the Davenport, and there was a 
tussle. 

Q. All right. Now did you take part—oh, did 
46 you know at that time whether or i]LOt Baber had 
been frisked or searched to see whethej: or not he had 
a gun ? A. I did it. 

Q. Did you know up to that time whether or not he had 
been, I asked you. A. I did not. Hughes was on the 
bottom. 

Q. All right. Now did you take part in the tussle. A. 
Yes, sir. 

Q. All right. Why did you take part in the tussle? A. I 
would have grabbed him first if I had been the closest to 
the door. 

Q. Did you know whether or not the majn you thought 
was guilty of this murder had a revolver when he entered 
there? A. No, sir. 
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Q. When you searched the apartment before he came in 
did you find a revolver in the apartment! A. We did not. 

Q. Did you reach any conclusion then about any re¬ 
volver! 

Mr. Richards: I object to that. 

The Court: Objection sustained. 

Q. Now wait for an objection. I want you to tell the 
jury in your own words every fact, every piece of informa¬ 
tion you had concerning the occupants of 205 with the 
Jaynes murder—all the facts that you based your conclu¬ 
sion on that these men may have been the murderers! 

Mr. Richards: I object. 

The Court: Objection sustained. 

Mr. Whelan: And an exception noted.’’ 

#*###*# 

The witness further testified that he did not strike the 
complaining witness Baber in the face and that he did not 
see any evidence of blood on his shirt. That he informed 
Baber that they were investigating the Jaynes murder 
case and that Baber was then taken out and put in 
47 a car and sent to a precinct. 

On cross examination, the witness testified that he had 
been called to the Department of Justice and informed that 
they were making an investigation of this case, and that 
he informed Mr. Ladd of the Department of Justice that 
he preferred to stand on his constitutional rights and an¬ 
swer no questions. That the arrest of Baber took place in 
April and that witness was called to the Department of 
Justice during the following September. The witness fur¬ 
ther testified that he positively had not been drinking 
prior to the arrest of Baber. That at the time Baber en¬ 
tered the apartment someone grabbed him and that there 
was a scuffle;!that he did not strike him in the face with his 
fist or in the mouth with his fist. That the witness Baber 
was searched, and that if the witness Baber was struck it 
was during the scuffle, and that he, the defendant, if he 
did strike him, did not mean to do so. That if it did happen 
it occurred in the struggle on the couch in which three of 
the officers were engaged. 
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Whereupon the defendant rested his case anti the Govern¬ 
ment announced that it finally rested its cas^. 

Whereupon counsel for the defendant moved for a di¬ 
rected verdict of not guilty for the defendant) in the whole 
case, which motion was overruled and an eiception duly 
noted. 

Thereupon counsel for the defendant submitted his 
prayer No. 1 for instruction, as follows: 

“The Court instructs the jury as a matter of law that the 
defendant Barrett had a right to arrest the witness Baber.” 

i 

48 The Court denied the prayer, to wh}ch ruling the 
defendant excepted. 

Thereupon counsel for the defendant submitted his 
prayer No. 2 for instruction, as follows: 

‘ ‘ The Court instructs the jury that if the f^cts presented 
to the defendant Barrett were such that a reasonable and 
prudent man would believe the witness Babei^ guilty of the 
robbery and murder of Mrs. Jaynes, and woi}ld have acted 
upon that belief, then the defendant was justified in making 
the arrest without a warrant, although subsequent events 
prove that no offense had been committed, orj if committed 
that Baber had no connection with the crime.” 

The Court denied the prayer, to which ruling the defend¬ 
ant excepted. 

Thereupon counsel for the defendant submitted his prayer 
No. 3 for instruction, as follows: 

“The Court instructs the jury that the defendant Barrett 
had to act upon the circumstances that were presented to 
him at the time of the making of the arrest of Baber. That 
lie had a lawful right to grab the witness Baler and to use 
such force as was necessarv both to make and to maintain 
his arrest.” 

The Court denied the prayer, to which ruling the defend¬ 
ant excepted. 

Thereupon counsel for the defendant submitted his prayer 
No. 4 for instruction as follows: 

“The Court instructs the jury that if they, from the evi¬ 
dence, have a reasonable doubt as to whether Or not Barrett 
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used more force than was necessary either to make or main¬ 
tain the arrest of the witness Baber, then their verdict 

49 must be not guilty. ’ ’ 

Which instruction was granted by the Court. 

Thereupon counsel for the defendant submitted his 
prayer No. 5 for instruction, as follows: 

4 ‘The Court instructs the jury that in determining what 
force the defendant had a right to use in arresting Baber, 
they should take into consideration the information which 
was in the possession of the defendant, namely, that the men 
he was seeking to arrest had held up at the point of a gun 
Mrs. Jaynes, had robbed her, had shot her, and that from 
this shooting she had died. And that the defendant had a 
right to grab the witness Baber as he Baber, entered the 
apartment. And that if in view of all the circumstances they 
have a reasonable doubt as to whether or not Barrett used 
more force than was reasonably necessary they should ac¬ 
quit the defendant.” 

The Court denied the prayer, to which ruling the defend¬ 
ant excepted. 

Thereupn counsel for the defendant submitted his prayer 
No. 6 for instruction, as follows: 

‘ ‘ The Court instructs the jury that the circumstances of a 
case may be Such that an established reputation for good 
character standing alone may be sufficient to raise a reason¬ 
able doubt as to the guilt of the defendant, although without 
such evidence of good character, the other testimony might 
be convincing as to his guilt.” 

Which instruction was granted by the Court. 

Thereupon counsel for the defendant submitted his prayer 
No. 7 for instruction, as follows: 

“The jury are instructed that a police officer may use 
such force as a reasonable and prudent man would 

50 use under all the circumstances in making an arrest 
and in maintaining the arrest and, further, in con¬ 
sidering whether the officer acted as a reasonable man would 
act, you may take into consideration every circumstance 
leading up to and surrounding the arrest and also any knowl¬ 
edge which the officer may possess concerning the danger 
of effecting the arrest. ’ 9 
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The Court denied the prayer, to which ruling the defend¬ 
ant excepted. 

The case was then argued to the jury by clounsel for the 
Government as well as by counsel for the defendant, at the 
conclusion of which the Court charged the ji^ry as follows: 

‘ 4 Ladies and Gentlemen of the Jury: Th^re are certain 
fundamental rules that govern a jury in thej consideration 
of every case. I shall first briefly outline those to you. 

“First, let me say that it is within the sole province of the 
presiding judge to pass upon all questions of1 law that arise 
in the course of a trial, and to instruct the jury as to par¬ 
ticular rules of law applicable to the case on trial. It is the 
duty of the jury to accept and to follow the Court’s instruc¬ 
tions as to the law. I know that you will cheerfully do that. 

“It is within the sole province of the jury to decide the 
issues of fact. The judge has nothing to do with that, and it 
is always the duty of both judge and jury |to respect the 
functions of each; so that nothing I may sayj in this case is 
intended as any intimation from me to you qs to what con¬ 
clusion or verdict you shall reach, or as to 'fvhat my views 
may be as to any particular fact involved in ^his case. And 
if, in any reference I may make to the evidence, I should un¬ 
wittingly convey any suggestion, by my worcis, as to what I 
may think of those facts, I want you to understand, in this 
case, as in any other case you may try befojre me, that my 
opinion as to the facts should no more be considered by you 
than the opinion of any other individual. That is a 
51 matter within your sole province, an<fl I am the last 
one who would care in any way to interfere with the 
free and untrammeled exercise of that duty and respon¬ 
sibility. i 

“Now, in this court a criminal charge is usually tried upon 
what is termed an indictment. We have ail indictment in 
this case. The indictment is no proof of guilt. It is a mere 
formal charge against the accused, which he is called upon 
to answer in due form of law. 

“At the outset of a criminal trial the accused is presumed 
to be innocent, and that presumption abides with him 
throughout the case, until and unless, from ^our considera¬ 
tion of the evidence, it is overcome and supplanted by proof 
which, in your opinion, establishes his guiljt beyond a rea¬ 
sonable doubt. 
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4 4 The burden is upon the Government to prove the charge. 
It is unnecessary for the defendant to offer any evidence. 
He may rest upon his right to insist that the Government 
prove him guilty beyond a reasonable doubt. In this case 
the defendant has offered evidence. He has testified and 
produced other witnesses who have testified. So that there 
is now evidence in the case adduced both by the Government 
and by the defendant. When evidence once gets into the 
case it is there for all purposes. So, in your consideration 
of this case you have a right, and it will be your duty, to con¬ 
sider all the evidence, drawing all proper deductions from 
it, whether adduced on behalf of one party or the other. 

“That brings us to the rule which has been many times 
referred to, that it is necessary for the proof to establish the 
guilt of the defendant beyond a reasonable doubt. So you 
will be interested to know just what is this measure of proof. 
Just what is a reasonable doubt? It is not necessary that 
guilt be established to an absolute certainty, beyond all pos¬ 
sibility of doubt. In happenings between human beings that 
ordinarily is not possible. But it is necessary, in a criminal 
case, that there shall be that measure of proof which leaves 
no reasonable doubt—that is, a doubt based upon reason, a 
doubt which appeals to your reason, a doubt existing which 
satisfies your conscientious judgment. It is such a doubt 
as will leave the juror’s mind, after a candid and im- 
52 partial investigation of all the evidence, so undecided 
that he is unable to say that he has an abiding con¬ 
viction of the defendant’s guilt; or, such a doubt as in the 
graver and more important transactions of life would cause 
a reasonable and prudent man to hesitate and to pause. It 
is not a mere imaginary, captious, or possible doubt, but a 
fair doubt, based upon reason and common sense, growing 
out of the evidence or lack of it. So, wherever you may hear 
m if speak of “reasonable doubt” it is that sort of doubt 
which I have just explained. 

“The indictment in this case charges that crime which is 
commonly known as simple assault. It is alleged that on the 
sixth day of April, 1931, in the District of Columbia, the de¬ 
fendant, Robert J. Barrett, did unlawfully make an assault 
uDon one George B. Baber, and that Barrett, with his hands, 
did unlawfully beat, wound, and ill treat said Baber in mak¬ 
ing that assault. I suggest, as a logical course of procedure 
in your deliberations, that you first determine this question: 
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Did Barrett strike and beat Baber with hijs hands? You 
have heard the testimony of Baber. You l}ave heard him 
describe the assault, as he alleges it to have Recurred, which 
involved, according to his evidence, blows u$on his face and 
head. That is the assault which the Government claims and 
contends is the one charged in this indictment. In other 
words, it is the testimony of Baber which identifies the act 
with the indictment. 

“Now, you will consider all the evidenc^ bearing upon 
that question very carefully, to determine whether Barrett 
did strike and beat Baber, in and upon thej face and head. 
If you believe, beyond a reasonable doubt, that he did so, 
then you will pass on to another question, wlJich I shall refer 
to in a moment; but if you have any reasonable doubt, it will 
be unnecessary for you to go further and your verdict will 
be not guilty. 

“Did Barrett strike and beat Baber in and upon the face 
and head? If you have any reasonable doubt, your verdict 
will be not guilty. If you believe, beyond a r^a sona ble doubt, 
that he did so, then consider this question. ^Vliat I say now 
is only upon the assumption for the purpose of presenting 
this further question, and not with any viejvv of intimating 
to you that you should find one way of the other. 

53 “If Barrett did strike and beat Baber, was it 
necessary for him to do so in arresting Baber? 
First, let me say that you will not concern yourselves with 
the question to which reference has been niade in the trial 
of this case, as to whether Barrett had the! lawful right to 
arrest Baber. That is not an issue in this case. The charge 
here is one of assault, and the circumstances of this case 
are such that it is not necessary for you to consider whether 
this was a lawful arrest or not. The question is this. Did 
Barrett use force and violence on Baber, in making that 
arrest, without legal cause or justification? 

“Now, an officer in making an arrest has the right to 
use such force, and only such force, as is reasonably neces¬ 
sary to accomplish the arrest, that is, to jbring the party 
arrested under the physical restraint and control of the 
officer. If there was an assault made—tljis forceful, vio¬ 
lent assault, if such an assault was made ujpon Baber—was 
there anything in the circumstances ther£ which made it 
reasonably necessary for Barrett to have used such force 
and violence? If he used force and violence, did he use 
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more force and violence than was reasonably necessary 
under the circumstances ? 

“Doubtless you have a full recollection of the testimony. 
It is important for you to consider it carefully in order to 
get the real picture and the real circumstances. There were 
four officers in the apartment, admittedly waiting for 
Baber. Each of them says they were armed. Baber un¬ 
locked the door and walked into the apartment. As he 
stepped through the door, he says that he was struck 
violently in the face, and that thereafter other blows were 
rained upon him. 

“Of course, the officers deny that. You will remember 
their testimony. They say that no blow’s were struck. But, 
if blows wrere struck, wras it necessary? Were there any 
circumstances which, to a reasonably prudent man in Bar¬ 
rett’s place, there to arrest Baber, reasonably justified 
actual force and violence? Was there any resistance on the 
part of Baber? 1 Was there any indication in his attitude as 
he entered the door to suggest the need of force and vio¬ 
lence? 

“All those things you will consider carefully, trying to 
get from the evidence a true picture of the scene, with a 
view to determining fairly and justly whether it presented 
a situation wrhich honestly indicated, or which would 
54 have honestly indicated to a reasonable and prudent 
man about to arrest Baber, that such force and vio¬ 
lence as was used was reasonably necessary to accomplish 
the arrest. 

“Now, if you believe beyond a reasonable doubt that 
there v r as no need for force and violence, but that force 
and violence, as testified to by Baber, were used—I say, 
if you believe those things beyond a reasonable doubt, 
then your verdict will be guilty. If, upon this question as 
to whether the situation did require such force and vio¬ 
lence, there is left in .your mind a reasonable doubt, then 
your verdict will be not guilty. 

“Now, many witnesses have testified. It is important 
that you assess, that is, that you judge, their evidence or 
testimony at its true value, all with a view of gleaning 
from a great mass of testimonv the truth. So von, of 
course, should have in mind the appearance and demeanor 
of each witness as he testified, his manner of testifying, and 
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all those little indications of character, hon^r, and truth 
by which the serious statements of any persoh are judged. 
They will occur to you without my indicating further. 
What impression did the witness make? Did he appear to 
be honestly endeavoring to tell the truth, without holding 
back or without coloring his testimony? Wh^t interest has 
he, if any, in the outcome of this case? What may be his 
motives in testifying? What may be the influences one 
way or the other to color or distort his testimony? That, 
of course, applies to the witnesses on both dides, the wit¬ 
nesses' for the Government and the witnesses for the de¬ 
fendant. The defendant himself has testified. You, of 
course, will consider his interest in the outcome of this case, 
along with his manner of testifying and the impression he 
has made, all with a view of determining hovf much weight 
should be given to his testimony. 

4 4 If you believe any witness has wilfully testified falsely 
as to any material matter about which he could not reason¬ 
ably be mistaken, you, of course, are at liberty to disregard 
all his testimony, upon the reasonable theory that if a man 
lies about one thing he may lie about all; but jjou do not need 
to do that. You will test his testimony by th^ rule of com¬ 
mon sense and reason, rejecting such part aip you may be¬ 
lieve to be untrue, and accepting such part 4s, tested with 
all the other evidence, you believe to be trie. Use your 
own good common sense and give it suj;h weight, and 
55 only such weight, as in your fair judgment it is en¬ 
titled to. 

4 4 The defendant Barrett has offered testimony tending 
to prove that at the time of this alleged assault he was a 
man of good character. You will consider tjhiat testimony, 
giving it such weight as you think it is entitled to. Treat it 
as an item of evidence in his favor so far as,! in your judg¬ 
ment, it is entitled to weight. Consider it with all the 
other evidence. The purpose of it is this. It is of some 
concern for you to know what manner of man the defend¬ 
ant was at the time the alleged offense was committed, so 
that you may the better be able to judge whether a man of 
his character would do the thing which is alleged against 
him. So, this evidence of good character you will consider 
along with all the other evidence, giving it, as I have said, 
such weight as you think it is entitled to in view of all the 
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other evidence in the case. And if that evidence, together 
with other evidence in favor of the defendant, raises a 
reasonable doubt in your mind as to his guilt, of course it 
will be your pleasure to acquit. 

4 4 As evidence of good character is an independent ele¬ 
ment of proof in his favor, you can readily see that it may 
be, in a given case, under the circumstances and proof of a 
particular case, it may, of itself, be sufficient to raise a 
reasonable doubt in your mind. Whether it will do so in 
this case or not is entirely for you to determine. I am 
making no suggestion or intimation one way or the other 
about it. 

4 4 Of course, your verdict is to be based upon the evi¬ 
dence and the testimony as you have heard it here in the 
court. It is to be based upon your judgment, and is to be 
utterly free from any feelings of sympathy or prejudice, 
for or against any party involved in this case. You can 
readily see that it is not your heart or your feelings which 
are to determine this case, one way or the other. It is 
your mind, your reason, your judgment. So, allow nothing 
but the evidence to guide you in your deliberations. Get 
the truth of it, and let that truth lead you where it will. 
If it brings you to the settled conviction that, beyond all 
reasonable doubt, the defendant is guilty, then your verdict 
should be guilty. If it leads you to a state of mind where 
you have a reasonable doubt as to his guilt, your verdict 
will be not guilty. * * * 

56 4 4 There are one or two things, perhaps, which I 

should add, you being a new jury. When you retire 
you will select a foreman who will, without too much 
formality, but yet in a fair, impartial way, preside over 
your deliberations and, finally upon your arriving at a 
verdict, will announce it to the Court for you. 

4 4 In your deliberations you will each listen attentively 
and considerately to the views and the arguments of the 
others. Only in that way can it be expected that you will 
finally arrive at a unanimous conclusion one way or the 
other. Of course, it is necessary that each of you, before 
convicting, should yourself believe Barrett guilty beyon^ 
a reasonable doubt, and finally reach the individual opin¬ 
ion of each of you, being unanimous one way or the other; 
but you should, as I say, give careful consideration and 
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thought to the views of the others, with a view of finally 
leading you to a unanimous conclusion one way or the 
other.” 

' j 

Thereupon, on the 4th day of December, 1931, the jury 
retired to consider its verdict, and on the fame day an¬ 
nounced its verdict as follows: That is to Isay, it found 
the defendant “guilty” as indicted. 

Whereupon the defendant Robert J. Bairrett, in open 
Court gave notice of an appeal to the Court jof Appeals of 
the District of Columbia. 

And be it further remembered that each of the separate 
and several exceptions taken by counsel for [the defendant 
as hereinbefore set forth was so taken by! said counsel 
then and there separately and severally entered upon the 
minutes of the Justice then and there presiding at the 
trial and counsel for the defendant then anq there prayed 
the Court and now prays the Court to sign and seal this 
Bill of Exceptions in which are accurately set forth 
57 said exceptions and the substance of qil of the evi¬ 
dence given at the trial. 

All of which exceptions, as stated in the foregoing 
Amended Bill of Exceptions were duly noted by the Court 
a s the time the same were severally taken and the said 
Exceptions are signed as several exceptions, taken at the 
trial this 3rd day of May, A. D. 1932. 

JAMES M. PRQCTOR, 

Justice . 

Agreed to. 

E. RUSSEL KELLY, 

HARRY T. WHELAN, 

By HARRY T. WHELAN, 

AttQrneys for Defendant. 

LEO A. ROYER, Esquire, 

By JULIAN I. RICHARDS, 

Assistant U. S. Attorney. 

Service of copy of foregoing amended Bill of Exceptions 
in the above entitled cause acknowledged this 28 day of 
March, A. D. 1932. 

By JULIAN I. RICHJARDS, 

Assistant U. IS. Attorney. 
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IN THE 

■ 

I 

(ftourt of Appeals of % 
Uiatrirt of (Enlumbia 

I 

April Term, 1932 

I 

I 

No. 5683 

I 

Special Calendar 

I 

i 

_ ! 

i 

I 

I 

ROBERT J. BARRETT, 

•* 

Appellant, 

v. ! 

UNITED STATES OF AMERICA 

i 

I 

APPELLANT’S BRIEF 

I 

STATEMENT OF CASE 

I 

This is an appeal from a verdict in tfye Supreme 
Court of the District of Columbia whereiii the appel¬ 
lant, Robert J. Barrett, was convicted und^r an indict- 
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ment charging him with simple assault and sentenced 

to serve a term in the Washington Asylum and Jail of 

the District of Columbia for a period of one year. The 

appellant, who was the defendant in the case tried in < 

the Supreme Court of the District of Columbia and 

who will hereinafter be designated as the defendant, 

was a detective sergeant on the Metropolitan Police 

Force and had been a member of the said Police Force 

for a number of years. 


On the 5th day of April, 1931, the defendant was 
given an assignment, with other officers, to investigate 
a robbery which occurred on the 3rd day of April, 1931, 
at the Garden T Shoppe at 1845 Columbia Hoad, North¬ 
west, in the City of Washington, District of Columbia. 

The defendant learned that on the night of the 3rd, 
which was Good Friday night, two men entered the 
Garden T Shoppe late in the evening with their faces 
covered by masks and held up, at the point of a gun, 
the lady in charge of the said Shoppe. That in per- 4 

petrating this robbery, one of the men discharged a 
gun and the lady was shot and badly wounded. The 
defendant, together with other officers, worked on this 
case on Sunday, April 5th, and on that evening learned 
that the lady who had been shot died. On the follow- 4 

ing morning, April 6th, 1931, in accordance with in¬ 
structions the defendant received at headquarters, he, 
with othei* officers, went to the Marne Apartments at 
2400 Thirteenth Street, Northwest, in the City of 
Washington, District of Columbia, to run down some 
information they had been given which, it was believed, 
might lead to the arrest of the parties guilty of the 
murder. That as a result of the information they had 
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obtained prior to going to the Marne Aparqnents, as 
well also as what they learned at the Apartment from 
the resident Manager and others connected there, they 
concluded that one George Baber and one Mahlon T. 
Milburn, Jr., who occupied Apartment 205 in the 
Marne Apartments, were the parties who had com¬ 
mitted this robbery and murder. They there¬ 
upon, with the assistance of the Resident Manager of 
the Marne Apartments, made arrangements to and did 
secrete themselves in this apartment and ayaited the 
return of the two men suspected. They whited until 
approximately 10:30 o’clock that night, at which time 
they heard a key in the door. All the lights were 
out in the apartment and it was dark. When the door 
opened, Baber, one of the occupants of the Apartment, 
entered, and as he did so the officers seized him and 
there was a scuffle lasting a very short time. The 
officers identified themselves, questioned Baber there 
a while, and then took him to the Station Hduse where 
he was held for several days, and eventually released 
because there was no evidence to connect him with the 
crime which had been committed. Up to [that time, 
nothing was said and no complaint made abcfut any as¬ 
sault. However, about three months later,! agents of 
the Department of Justice began an investigation of 
certain alleged third degree methods being practiced 
by members of the Metropolitan Police Force and the 
present case is a case growing out of that investigation. 
Approximately three months after the arresf of Baber, 
he reported to the authorities that he had betn brutally 
beaten in his apartment by the defendant Barrett at the 
time Barrett and the other officers arrested him, and 
the indictment in this ease is an indictmen^ charging 
the assault alleged to have been committed at that time. 
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ASSIGNMENT OF ERRORS 
Nos. 1 and 3 

1. The Court erred in refusing to permit the defend¬ 
ant to introduce evidence showing the information the 
officers had, which caused them to suspect the complain¬ 
ing witness of being guilty of the offense of murder. 

3. The Court erred in refusing to permit the defend¬ 
ant to show all the facts and circumstances which led 
up to the arrest of the complaining witness Baber. 


The defendant, being a police officer making 
the arrest in performance of his duties, it was con¬ 
tended on his behalf that before he could be found 
guilty it was necessary to show, not only that the as¬ 
sault was committed, but also that it was unreasonable 
or malicious. 

“Use of Force. An officer who is making a law¬ 
ful arrest, or has made an arrest, is justified in 
using such force as is reasonably necessary to se¬ 
cure and detain the offender, overcome his resist¬ 
ance, prevent his escape, recapture him if he es¬ 
capes, and to protect himself from bodily harm; 
but he is never justified in using unnecessary 
force or treating his prisoner with wanton viol¬ 
ence, or in resorting to dangerous means when the 
arrest could be effected otherwise. But within 
reasonable limits the amount of force and the 
means employed are necessarily left to the sound 
discretion of the officer, and this discretion is not 
subject to review by a court or jury unless wanton¬ 
ly or maliciously abused . The officer is not re¬ 
quired to determine at his peril the precise amount 
of force necessary in each instance and to use that 
much and no more.” (C. J., Vol. 5, pg. 424.) 
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The Court refused to adopt this view and Repeatedly 
stated throughout the case, when the defendant sought 
to show all the information the officers possessed re¬ 
garding the defendant’s supposed connectioiji with the 
crime, that a police officer had no more right to as¬ 
sault a prisoner than a private person. The defend¬ 
ant also sought at all times during the trial to show 
that the arrest the officers were attempting to make 
was a lawful arrest, and being a lawful arrest, it was 
within the discretion of the officers to use whatever 
force they deemed necessary to effect the arrest, and 
in order to determine whether or not the force was 
excessive or wanton, he should have been permitted to 
show all the circumstances leading up to if. At the 
very outset when the defendant attempted ^o go into 
these matters, the Court used the following language 
(R. pg. 14): 


4 ‘The Court,. The issue in this case }s whether 
this defendant Barrett assaulted th^ witness 
Baber. 

Mr. Whelan. I quite agree with voij. 

The Court. It is not whether he had a right to 
arrest him; because an officer has a righi to arrest, 
he has no right to assault. 


Mr. Whelan. I quite agree with your Honor, but 
this indictment charges that he unlawfully as¬ 
saulted him. 


The Court. How does the fact that he had a 
right to arrest prove whether or not hq assaulted 
him?” 

. 

# # # * # 


“The Court. I do not care to be trying ques¬ 
tions of locks and questions of cans of (liquor and 



murder cases, and everything else in this case. It 
seems to be the policy to drag in everything ex¬ 
cept the issues in this case, and I am getting tired 
of it. 

Mr. Whelan. Your Honor will permit us an ex¬ 
ception because I submit that whether an arrest is 
lawful or not is a very important issue in this 
case. We submit this arrest was lawful. The Dis¬ 
trict Attorney may take the position that it was 
unlawful.” (R. pg. 20-21.) 

# • * * # 

“The Court. All that testimony leads up to the 
reason why they planted themselves in this apart¬ 
ment to arrest this man. 

Mr. Whelan. Absolutely, yes, sir. 

The Court. Your defense here is—first, the 
charge here is that Mr. Barrett assaulted Baber. 

Mr. Whelan. Yes. 

The Court. It is not that he made an unlawful 
arrest of Baber. It is not that he made an unlaw¬ 
ful entry into an apartment. We are not trying 
those matters. We are trying one offensfc, namely, 
the physical assault made upon Baber. 

Mr. Whelan. Yes, sir. 

The Court. How do all these things in any way 
bear upon the issues involved in this indictment 
here? 

Mr. Whelan. If an officer of the law, without any 
information, in a felony case, just goes out and 
says to himself, ‘I think I will arrest John Smith. 
John Smith, you are arrested’— 

The Court. Yes, but we are not dealing with 
an unlawful arrest here.” 

• # * • • 

“The Court: Why should we go along into the 
realms of speculation and imagination as to what 
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might have been or what might not pave been, 
when they are entirely out of this casp? 

Mr. Whelan. For all we know, your Honor 
may charge this jury that under thcjse circum¬ 
stances, if Officer Barrett touched Baber, or took 
hold of him, that is an assault. 

The Court. No. I have already told you that I 
would not make any such charge. 

Mr. Whelan. Very well, then, your I^onor. We 
must eliminate that. The next question, and the 
only question your Honor can charge tpe jury on, 
is the force used by Barrett in excess pf what the 
law permitted in making that arrest. Granted that 
the arrest was lawful, did he use too ipuch force? 
We are not trying a case where a citizeja assaulted 
another. It is a police officer. What information 
did the police officer have?” (R. pgj 24-25.) 

♦ * # # # 

“Mr. Whelan. Then, does the District Attorney 
concede that these officers had a right to arrest 
Baber, and had the information sufficient, or reas¬ 
onable grounds to believe— 

: 

The Court. The point of the niatter, Mr. 
Whelan, is this, that the question whether they 
had a right to arrest Mr. Baber is nbt material 
in this case. It is not an issue.” 

• * * « • 

“Mr. Whelan. But, if your Honor 

The Court. The question, as I have [stated time 
and time again —and 1 hope you will finally get 
it —the issue in this case is not the authority or 
lack of authority of Mr. Barrett to ipake the ar¬ 
rest. He is not charged here in this indictment 
with making an unlawful arrest. 

Mr. Whelan. Of course he is not. 

The Court. The charge here is onb of assault. 




Mr. Whelan. I submit the legality of the arrest 
is a very material part of the case. 

The Court. I do not agree with that.” R. pg. 
26.) 


The case of State vs. Dierberger, 96 Mo. 666, where¬ 
in an officer shot and killed a man while effecting an « 

arrest, states the rule regarding assaults committed by 
an officer in effecting a legal arrest in the performance 
of his duty in the following language: 

“The protection which an officer is entitled to 
receive is a different thing from self defense. The 
officer, when making an arrest may, of course, de¬ 
fend himself, as may any other person who is as¬ 
saulted; but the law does not stop here. The of¬ 
ficer must of necessity be the aggressor; his mis¬ 
sion is not accomplished when he wards off the as¬ 
sault; he must press forward and accomplish his 
object; he is not bound to put off the arrest to a 
more favorable time. Because of these duties 
devolved upon him the law throws around him a 
special protection. * * * His duty is to over¬ 

come all resistance and bring the party to be ar¬ 
rested under physical restraint, and the means he 
may use must be co-extensive with the duty.” 

* 

* * * # * 

“Now in this case the defendant is guilty of no 
offense unless he resorted to extreme and unneces¬ 
sary measures—unless he shot where there was no 
reasonable necessity for so doing, in order to ac¬ 
complish the arrest whether he did resort to such y 

extreme measures is the very first issue in this 
case. 1 The burden of proof of this issue is on the 
state. Whilst in general it is perhaps proper to 
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say that from the simple act of killing the law 
presumes that it was murder in the second de¬ 
gree, still we think such an instruction Should not 
be given in this case. The case starts out with 
evidence tending to repel the presumption. Name¬ 
ly, that the defendant was an officer; that he at¬ 
tempted to arrest Jackson and Horne iiiterferred. 
The issue should go to the jury on all the evidence 
and not be divided up with presumptions. As be¬ 
fore stated, the burden of proof is on the state to 
show the use of extreme measures, an^ in order 
to determine this it is necessary to look to all the 
circumstances surrouding the killing.” 


In Castle v. Lewis (1918) 166 C. C. -Aj.. 279, 254 
Fed. 917, a habeas corpus proceeding to secjire the re¬ 
lease of Federal officers who had killed a Iperson, in 
attempting to arrest him for suspected unlawful trans¬ 
portation of intoxicating liquors, by firing ht a fleeing 
automobile in which the deceased was riding, it was 
held that even conceding that the officers hbnestly be¬ 
lieved that the person killed was, at the tjme of the 
shooting, actually engaged in unlawfully transporting 
intoxicating liquors, they could not act arbitrarily, but 
must use only such force as an ordinarily pfudent and 
intelligent person would have deemed necessary under 
the circumstances. In reaching this conclusion the 
court said: 

“Was there any error of law, or mistike of fact, 
in that the judge failed to find under the evidence 
that the petitioners were acting withiri the scope 
of their authority in shooting into Ma^s’ car and 
taking the chance of killing some of its bccupants ? 
Conceding, for the purpose of considering this is¬ 
sue only, that the petitioners were authorized to 
arrest the occupants of Mays’ car without a war- 
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rant, for the felony of introducing liquor into 
Osage county, that authority included the lawful 
power to use such force as they then had reason¬ 
able cause to believe, and in the exercise of their 
sound discretion they did honestly believe, was 
necessary to make the arrest; but it included the 
right to use no more, and the use of any greater 
force was beyond the scope of their authority, un¬ 
authorized, and without justification. Here, too, 
the measure of necessary force is that which an 
ordinarily prudent and intelligent person, with the 
knowledge and in the situation of the arresting 
officer, would have deemed necessary.’’ (5 C. J. 
424, para. 59; 1 Bishop, New Crim. Proc. para. 
159.) 

See also People of Colorado vs. Hutchison, 9 
Fed. (2nd) 275. 

The most essential element in the entire case, it is 
respectfully submitted, turns on the good faith of the 
officers and in order to determine this, it was neces¬ 
sary to have the jury know every fact and circumstance 
surrounding this entire case. This is true not only in 
cases of arrest, but is a rule that is universally follow¬ 
ed in any case where the question is brought up as to 
whether or not the officers were justified in doing what 
they did. In the case of Cassidy vs. United States, 60 
Apps. D. C. 122, it was stated: 

“The law governing such search and seizure 
has been clearly declared by the Supreme Court 
of the United States in recent cases. In Carroll 
v. United States, 267 U. S. 132, 45 S. Ct. 280, 69 
L. Ed. 543, 39 A. L. R. 790, the court held that 
search without a warrant of an automobile, and 
seizure therein of liquor subject to seizure and 
destruction under the Prohibition Act, do not 
violate the Fourth Amendment, if made upon prob- 
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able cause; that is, upon a belief, reasonably aris¬ 
ing out of circumstances known to the officer, that 
the vehicle contains such contraband liquor. The 
Court further said that a necessary difference was 
recognized between a search for contraband in a 
store, dwelling house, or other structure for the 
search of which a warrant may readily be ob¬ 
tained, and a search of a ship, wagon, automobile, 
or other vehicle which may be quickly moved out 
of the locality or jurisdiction in which the warrant 
must be sought. In Husty v. United $tates, 282 

U. S. 694, 51 S. Ct. 240, 75 L. Ed._the court 

held that to show such probable eausb it is not 
necessary that the arresting officer should have 
had before him legal evidence of the suspected 
illegal act, but that it is enough if th4 apparent 
facts which have come to his attention are suffi¬ 
cient, in the circumstances, to lead a Reasonably 
discreet and prudent man to believe that liquor is 
illegally possessed in the automobile to be 
searched.” 

I 

When we compare these cases with the ipstant case, 
we find this situation. Four officers charged with the 
duty to apprehend, if possible, the parties who per¬ 
petrated as cold blooded a murder as couild possibly 
be conceived of, having received a large amount of re¬ 
liable information which they had carefully! investigat¬ 
ed and checked, arrived at the conclusion that the men 
who occupied the particular apartment in which they 
were concealed were the men who had coipmitted this 
crime. They had a right to assume that in all prob¬ 
ability these men would be armed and that’they would 
not hesitate a second to shoot anyone who attempted to 
arrest them. Assuming the law to be, and| it no doubt 
is the law, that the officers were legally (justified in 
using any force they deemed necessary tj) effect the 
arrest of these parties, provided it was not Canton and 
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malicious, the defendant in this case should have had 
all the circumstances surrounding the entire case 
placed before the jury in order that the jury could 
determine whether or not the force used was such as 
would constitute an unlawful assault. 


ASSIGNMENT OF ERROR NO. 2 

2. The Court erred in permitting the District Attor¬ 
ney to show the physical condition of the witness Milburn, 
who was arrested at practically the same time that the 
complaining witness Baber was arrested. 

After the complaining witness Baber had been ar¬ 
rested and taken from the apartment, the other oc¬ 
cupant of the apartment, one Milburn, entered. Mil- 
burn was called to testify regarding the physical ap¬ 
pearance of Baber when he saw him later on. Over the 
objection of counsel, he was permitted to testify what 
transpired in the apartment when he arrived there. 
During the course of his cross examination he volun¬ 
teered the remark that “I was in a pretty bad fix 
myself ”. Thereupon, the Court permitted the witness 
Milburn, over the objection of the defendant, to explain 
what he meant by a pretty “bad fix”, and the witness 
then went on to tell how he also had been assaulted by 
the officers. It is respectfully submitted that this was 
highly prejudicial to the defendant’s case. It had no 
connection whatsoever with the offense for which the 
defendant was being tried and could do nothing other 
than to leave an impression with the jury that these 
officers, with no reason at all, assaulted the witness 
Milburn and the jury might well feel that if they as¬ 
saulted one they must have assaulted the other. 
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ASSIGNMENT OF ERRORS 
Nos. 4 and 5 

4. The Court erred in refusing to grant defendant’s 
prayers Nos. 1, 2, 3, 5, and 7. 

l 

i 

5. The Court erred in instructing the juryl, in that it 
failed to state to the jury that assuming the fact to be 
that the defendant, a police officer, had a lawful right to 
arrest the complaining witness, then and in that event 
the defendant was the sole judge of the amount of force 
he would be justified in using in effecting the arrest. 

The instructions asked bv the defendant which the 

* 

Court refused, it is respectfully submitted, correctly 
state the law in the case. In Osborne vs. State (Fla) 
100 Southern 365, wherein, Osborne, a police officer, 
was convicted of aggravated assault, wherein he at¬ 
tempted to arrest the prosecuting witness, having rea¬ 
sonable grounds to believe that he had committed 
a felony, the trial court excluded evidence snowing that 
the defendant Osborne had reasonable grounds for 
believing that the complaining witness hadj committed 
a felony. The court held in that case: 

“The refusal of the trial court to adnjiit evidence 
showing that the defendant, Osborne, had reason¬ 
able ground to believe that Pent, the complaining 
witness, had committed a felony, deprived him of 
substantial matter of defense that he ivas entitled 
to have go to the jury.” 

See also: Wiley vs. State, 19 Ariz. 346. 

People vs. McCarthy, 110 N. Y. 309,18 N. E. 128. 

Firestone vs. Rice, (Mich.) 38 N 1 . W. 885. 

Kopplekom v. Huffman (1881), 12, |Neb. 95, 10 

N. W. 577. | 

State vs. McNinch, 90 N. C. 695. 

Moody vs. State, 120 Ga. 868. j 
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It is to be noted that the Court refused to instruct 
the jury as a matter of law that the defendant had a 
right to arrest the witness Baber, and did in its 
charge, tell the jury: 

“If Barrett did strike and beat Baber, was it 
necessary for him to do so in arresting Baber? 
First, let me say that you will not concern your¬ 
selves with the question to which reference has 
been made in the trial of this case, as to whether 
Barrett had the lawful right to arrest Baber. 
That is not an issue in this case. The charge here 
is one of assault, and the circumstances of this 
case are such that it is not necessary for you to 
consider whether this was a lawful arrest or not. 
The question is this. Did Barrett use force and 
violence on Baber, in making that arrest, without 
legal cause or justificationf 

“Now, an officer in making an arrest has the 
right to use such force, and only such force, as is 
reasonably necessary to accomplish the arrest, 
that is, to bring the party arrested under the phy¬ 
sical restraint and control of the officer. If there 
was an assault made—this forceful, violent as¬ 
sault, if such an assault was made upon Baber— 
was there anything in the circumstances there 
which made it reasonably necessary for Barrett 
to have used such force and violence? If he used 
force and violence, did he use more force and 
violence than was reasonably necessary under the 
circumstances ?” 

When you consider the fact that under the charge as 
given by the Court to the jury, they were to determine 
whether hr not more force was used than was reason¬ 
ably necessary under the circumstances, certainly the 
defendant should have been allowed to show in evidence 
every fact and circumstance leading up to the arrest 
and all information, as well as the source of the infor¬ 
mation to show its reliability which was in the posses- 
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sion of the officers so that the jury could determine 
what amount of force was reasonable in effecting this 
arrest. Prior to this time, the officers had r(ever seen 
this man and in these modern times when brimes of 
violence are so common, with the reckless use of fire¬ 
arms which seems to prevail everywhere, it was reas¬ 
onable for the officers to take no chances whatsoever 
with men, whom they had a right to assume Were dan¬ 
gerous and desperate criminals and in all probability 
armed. It is true that it did turn out lat^r on that 
they were mistaken, but if they acted in good faith, this 
officer should not have been convicted. 

i 

It is to be noted further throughout the rbcord that 
the Court, by frequent remarks to counsel for the de¬ 
fendant, injected into the case an atmosphere that, 
taken as a whole in all probability prejudiced this de¬ 
fendant before the jury. On numerous occasions the 
court critized counsel for attempting to shok that the 
arrest was lawful. Counsel was also critized for at¬ 
tempting to inject into the case things which the Court 
considered immaterial. The manner in Which the 
Court did it, while it is true, may not have: indicated 
his particular feelings about the case, a careful read¬ 
ing of the entire record indicates plainly that the jury 
could not avoid being hostile to the defendant. 

As was said by this Honorable Court in 1[he case of 
Egan vs. United States, 52 Apps. D. C. on phge 397: 

“ Numerous other exceptions were noted to the 
conduct of the trial judge in ruling u$on the ad¬ 
missibility of evidence and commenting thereon in 
the presence of the jury. In other wj)rds, these 
exceptions challenge the demeanor of the judge 
toward defendant. While there is perhaps no 
single instance involving error so prejudicial as 
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to warrant reversal, we are convinced that, con¬ 
sidered as a whole, the rights of defendant were 
so prejudiced thereby as to deprive him of that 
fair and impartial trial which the Constitution 
and the law of the land accords to every citizen 
accused of the commission of crime. The trial 
judge should be so impartial, in the trial of a 
criminal case, that by no word or act of his may 
the jury be able to detect his personal convictions 
as to the guilt or innocence of the accused.” 

CONCLUSION 

To sum up therefore, we have the testimony of four 
officers against the testimony of the one complaining- 
witness as to what actually happened in the apart¬ 
ment. The defendant testified that he did not strike the 
witness in the manner the complaining witness de¬ 
scribed. He said that Baber was grabbed, there was a 
scuffle, and if he was struck it was during the scuffle 
on the floor. But even though the jury believed that 
the defendant did assault the complaining witness, they 
would not be justified in finding him guilty unless and 
until they found that the assault was wanton and 
malicious, and in order to determine this he had a right 
to have offered in evidence any and all information he 
may havb had in his possession at that time. This, the 
court refused to permit, and in doing so deprived the 
defendant of that fair and impartial trial, to which 
he was entitled, and it is therefore respectfully sub¬ 
mitted that the judgment be reversed and a new trial 
ordered. 

Respectfully submitted: 

Harry T. Whelan, 

E. Russell Kelly, 

William B. O’Connell, 

Attorneys for Appellant. 
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brief on behalf of appellee 

Appellant Robert J. Barrett, hereinafter called 
the defendant, was convicted in the Suprenje Court 
of the District of Columbia under an indictment 
charging him with simple assault, and sentenced 
to serve a term of one year in the Washington 
Asylum & Jail of the District of Columbia] From 
this judgment he appeals. 

The statement of the case in defendant’s brief 
inadequately portrays the true picture disclosed by 
the record. Therefore, in order that this Court 
may have before it the pertinent facts which prove 
the illegal assault by the defendant upon on^ George 
Baber, a full statement is herewith set forth. 

The defendant, together with three other mem¬ 
bers of the Metropolitan Police Department, was 

143926—32 (1) 




assigned to investigate the murder of a Mrs. Jaynes, 
who was killed during a robbery which occurred 
on the 3rd of April, 1931, at the Garden-T-Shoppe, 
1845 Columbia Road, Northwest, in this city. 

On April 6, 1931, after receiving certain infor¬ 
mation, they went to the Marne Apartments, at 
Thirteenth and Belmont Streets, Northwest, in 
this city. There they interviewed Mrs. Dorothy 
F. Dienalt, the resident manager, and then sug¬ 
gested to her that the two men living in Apartment 
205 appeared to be the men they were looking for. 
The defendant and the three other officers left the 
building and returned some time later that same 
day. They loitered around in the hallway and 
then went into a vacant apartment. After remain¬ 
ing there for some time, they climbed through a 
window and entered Apartment 205, to await the 
arrival of the occupants. The testimony showed 
that this apartment was occupied by Mahlon T. 
Milburn, Jr., and George Baber. 

George Baber, twenty-one years old, was and is 
employed by the Standard Oil Company in this city, 
and was so employed at the time of the assault. On 
the night of April 6, 1931, he was working at the 
gasoline station of the Standard Oil Company at 
Eleventh and Park Road, Northwest. After fin¬ 
ishing his work about 10.00 P. M. that night, Baber 
was driven by his immediate superior at the station, 
William H. Sheetz, to his home in the Marne Apart¬ 
ments where he had been living for one week prior 
to April v 6th with his friend Milburn. 
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As Baber entered his apartment, he testified that 
he was struck in the face by the defendant, and 
knocked over on a davenport. The defendant 
struck him again several times in the face \vith his 
fist, whereupon Baber started to cry and pleaded 
with the defendant. The defendant then I accused 
Baber of the murder of Mrs. Jaynes and a motorman 
named Lane, and, after further questioning, took 
Baber into a back bedroom and struck hiin again 
three or four times. Baber was then ordered into 

i 

the other room by the defendant, who, while walk¬ 
ing behind Baber, again struck him in the fight eye 
and behind the ear with his fist. Baber, his face 
bleeding, was standing in the middle of tfie room 
when his “boss,” Mr. Sheetz, was brought into the 
apartment. He was then taken to No. Eight Pre¬ 
cinct, where he was held for two days and | then re¬ 
leased, without any charges being placed^ against 
him. The testimony further showed that defendant 
appeared to be under the influence of liquoij. Baber 
sustained cut lips and eyes, a fractured eardrum, 
and other injuries to his head and face. T]|e record 
also discloses that, as a result of this | assault, 
Baber’s hearing was impaired for a period of six 
or seven weeks. Upon his release from the precinct, 
Baber returned to his work at the gasolin^ station. 
The record shows that reputable witnesses saw 
Baber before the assault, at which time hi^ 1 features 
were normal, and that after he was taken ifrom the 
apartment his face was cut and bleeding hnd gave 
every indication of having been severe!^ beaten. 
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The evidence indicated that the defendant was 
the only officer who struck or assaulted the com¬ 
plaining witness. The record shows without con¬ 
tradiction that Baber never at any time resisted 
arrest. 

ARGUMENT 

ASSIGNMENTS OF ERROR NOS. 1 AND 3 

Under these assignments, and indeed in his en¬ 
tire argument, the defendant’s complaint appears 
to be directed to the failure of the trial justice to 
allow in evidence all the information obtained by 
the officers and the facts and circumstances leading 
up to the arrest of the complaining witness, Baber. 

There was never any question raised as to the 
lack of probable cause for the arrest of Baber; in¬ 
deed it was conceded that defendant was seeking 
to apprehend the murderer of Mrs. Jaynes, and had 
gained entrance to the apartment for the purpose 
of arresting an alleged murderer. The record 
clearly demonstrates that, despite the efforts of the 
trial justice to limit the defendant to the real issue 
in the case, ample evidence was introduced to show 
the jury that the defendant had reason to suspect 
the occupants of the apartment. (R. 36.) Assum¬ 
ing, for the purposes of this argument, that the in¬ 
formation which the officers received was absolutely 
correct, and that Baber was one of the murderers, 
would that have justified the defendant in con¬ 
tinuing the assault after Baber had been placed 
under arrest ? 
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The defendant cites the law with respecft to the 
“use of force” by an officer, the soundness Cff which 
we do not dispute. This law was correctly stated by 
the trial justice in his instructions to the jury in 
the case at bar (R. 43.) It is urged that the court 
refused to adopt this view. This we most emphati¬ 
cally deny. The record shows only an effort on the 
part of the court to restrain the injection of col¬ 
lateral issues into the case. 

i 

It is well settled law that it is within the sound 
discretion of the trial court to limit the scohe of the 
cross-examination. This principle has be^n recog¬ 
nized so often by this court that no cithtion of 
authorities is necessary. 

The cases cited by defendant with reference to 
these assignments of error do not uphold defend¬ 
ant’s contention, but, on the contrary, a thorough 
reading of said cases demonstrates clearly that the 
ruling of the trial justice in the case at bhr was in 
accord therewith. 

The case of People of Colorado v. Hutchison, 9 F. 
(2d) 275, cited by defendant in his brief, was a 
suit for damages in the sum of $10,000, brbught by 
a citizen of Oklahoma against Joseph M. Hutchi¬ 
son, a sheriff, for injuries sustained by thel plaintiff 
in error on June 8, 1924, while she wai driving 
through the town of Buena Vista, Colo. Hutchison 
had been notified by a telephone message jfrom the 
sheriff of Lake County that some woman Vas driv¬ 
ing a stolen car from Oklahoma, and that jthe num- 
bers had been altered on the engine block of the car, 


6 


and lie was requested to watch for her and investi¬ 
gate the car, to see if the numbers were altered and, 
if they were, to arrest the woman. In accordance 
with these instructions, the sheriff attempted to 
arrest the plaintiff in error, and in so doing stepped 
in front of her car, drew a pistol, and shot her 
through the left knee. 

The Court said at Page 276: 

The question of whether the arrest was 
justified is not, however, of particular im¬ 
portance here, as, if excessive force were 
used, it is no .justification as far as Hutchison 
is concerned that the arrest was or was not 
legal. For the purpose of this opinion, 
therefore, under the record as it stands, we 
accept the situation as one which authorized 
the defendant in error sheriff to arrest plain¬ 
tiff in error. * * * Under the complaint 
this action narrows down to the one vital 
question, viz: Did defendant use excessive 
force in making the arrest? * * * In 
some states statutes seek to control the action 
of officers in making arrests. * * * Re- 
gardless of statutes, however, officers do not 
have absolute license to use any force they 
may choose in making arrests . There must, 
of course, be a discretion in an officer as to 
the force necessary to be used on such oc¬ 
casions; hut officers are sometimes inflated 
with a high conception of their office, and ex¬ 
ercise power in cm unreasonable, arbitrary 
and unjustifiable manner. Officers are not 
relieved from the ordinary dictates of hu- 


manity . While they are clothed with great 
power, they have no right to abuse the same. 
An officer who uses more force thab is rea¬ 
sonably necessary in making an arrest is op¬ 
pressively discharging the duties of his of¬ 
fice. What amounts to reasonable force de¬ 
pends upon the facts of each particular case, 
and is ordinarily a fact for tlje jury. 
(Italics ours.) j 

It is apparent from the record that an attempt 
to portray the defendant in the heroic r^>le of a 
valiant officer, bent on apprehending a vicious mur¬ 
derer, was merely for the purpose of camouflaging 
the real issue, viz, the illegal assault upopi Baber 
by the defendant in Baber’s home. j 

ASSIGNMENT OF ERROR NO. 2 j 

It is contended on behalf of defendant that the 
trial court erred in permitting the District At¬ 
torney to show the physical condition of the wit¬ 
ness Milburn, who was arrested at practically the 
same time as the complaining witness Baber. 

The witness Milburn, testifying on behalf of the 
Government, stated that he occupied Apartment 
205 with the complaining witness, Babejr, at the 
time of his arrest, and that on the morning of April 

6,1931, he saw George Baber in the apartment; that 

; 

Baber’s condition was normal; that Baber’s face 
bore no evidence of bruises or cuts. (R. l|>.) Wit¬ 
ness then testified that he entered his ajpartment 
about 10.30 P. M. that night, after Baber had been 
taken away, and that at that time the defendant 

i 
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and the other officers were in the apartment. (R. 
17.) Defendant objected to this testimony, but was 
overruled by the Court and was noted an exception. 
(R. 16.) 

Witness then stated that he was placed under 
arrest and taken to Headquarters; that he was sub¬ 
sequently released, without any charges having 
been placed against him; that while at Headquar¬ 
ters he saw George Baber, and observed. that 
Baber’s face and lips were swollen. (R. 17.) 

The record shows that upon direct examination 
this witness was not asked about any assault upon 
him by the officers, but that his testimony was 
merely offered for the purpose of showing Baber’s 
physical condition before and after the assault. 
However, while being questioned at length by 
counsel for defendant as to his opportunity and 
capacity for observing Baber’s face (R. 17), wit¬ 
ness stated: “I was in a pretty bad fix myself.” 
Counsel for defendant at that time made no motion 
to strike, or request for instructions to disregard 
this answer. Upon redirect examination, the door 
having been opened by the defense, counsel for the 
Government asked witness, “What was the ‘pretty 
bad fix’ that you were in?” (R. 18), and after 
defendant’s objection to this question was over¬ 
ruled, witness testified that his left eye was sore 
and black, and that he was very nervous; that he 
had been struck in the eye on the night he was ar¬ 
rested in his apartment (R. 19). 
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Defendant’s argument seems to infer th^t Gov¬ 
ernment counsel prejudiced the defendant jin that 
he showed a separate and distinct assault ujJon Mil- 
burn, when the indictment alleged only an j assault 
upon Baber. The defendant, in an effort to im¬ 
peach the witness on cross-examination, developed 
this situation, and not having requested t^iat the 
answer be stricken from the record and that the 
jury be instructed to disregard the same, it became 
not only the right but the duty of Government 
counsel to have the witness explain his answer. 

Admission of testimony not responsive to a ques¬ 
tion can not be said to be prejudicial in the absence 
of motion to strike and request for instructions to 
disregard. See Pawley v. ? 7 . S., 47 F. (2d) 1024. 

In Goldberg v. U. S., 295 Fed. 447, it was held 
that on redirect examination of a government wit¬ 
ness it is proper to permit questions teiiding to 
clarify or modify statements brought out on cross- 
examination. See also Safford v. U. S., 23^ F. 495; 
Clark v. U. S., 265 F. 104. 

ASSIGNMENTS OF ERRORS NOS. 4 AND 5 ! 

. 

These assignments of error relate to the refusal 
of the Court to grant certain prayers requested by 
the defendant, and the Court’s failure to state to the 
jury that, assuming the fact to be that the de¬ 
fendant, a police officer, had a lawful right to ar¬ 
rest the complaining witness, then and in that event 
the defendant was the sole judge of the amount of 
force he would be justified in using in effecting the 
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arrest. The argument in support of these assign¬ 
ments is practically the same as that adopted by the 
defendant in support of assignments of error Nos. 
1 and 3. A reading of the Court’s charge to the 
jury in the case at bar (R. 41-46), indicates clearly 
that the Court fairly and correctly stated the law 
applicable to the issue in this case. The defendant 
is but reiterating the fact that he was not allowed 
to show in evidence every fact and circumstance 
leading up to the arrest of the complaining witness 
Baber. As we have pointed out before, the de¬ 
fendant did introduce in evidence substantially 
that which he is now complaining was restricted by 
the Court. 

As this Court said in the case of Arnstein v. 
United States, 54 App. D. C. 199: 

The error, if any, in excluding questions 
asked of a witness on cross-examination is 
Cured where such questions are subsequently 
permitted to be asked and answers given. 

It will be noted in the testimony of the defendant 
(R. 34r-38) that, although the trial court attempted 
to restrict the evidence with respect to collateral 
matter concerning information obtained in defend¬ 
ant’s investigation, the defendant did testify with 
respect to the disclosures made to him by the resi¬ 
dent manager concerning the witness Baber. 

The refusal of requested instructions, even 
though such instructions are correct in point of law 
and applicable to the case, is not error where the 
subject is fully and correctly covered by the in- 
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structions given by the Court in its general charge. 
Sinclair v. U. S., 49 App. D. C. 230; Henry V. U. S., 
50 App. D. C. 366; Rock v. Z7. S., 52 Apjj). D. C. 
146; Clifton v. TJ . S., 54 App. D. C. 104. 

It is further urged that, because of freqiient re¬ 
marks to counsel for the defendant, the trial justice 
injected into the case an atmosphere which, taken 
as a whole, prejudiced the defendant before the 
jury. We submit that such argument is wholly un¬ 
supported by anything in the record. As this 
Court said in Mears v. Z7. S., 60 App. D. C. j387: 

It is a familiar rule that the order bf proof 
and the general conduct of the trial is within 
the sound discretion of the trial court, and 
not reviewable by an appellate court unless 
abuse of discretion is clearly shown. 

There is nothing in the record to indicate in the 
slightest degree that the trial justice injected into 
the ease an atmosphere that prejudiced the 
defendant before the jury. The record discloses 
attempts by the defendant to bring into the case 
matters irrelevant to the issue and the trial justice 
very properly attempted to confine the testimony 
to that issue. 

CONCLUSION 

r 

The testimony discloses that George Baber was 
unnecessarily, wantonly, and illegally assaulted by 
the defendant. 

Regardless of whether or not defendant had the 
right to arrest Baber, the defendant was only justi- 
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fied in using such force as was reasonably neces¬ 
sary to secure and detain Baber. 

An officer is never justified in using unnecessary 
force or treating his prisoner with wanton violence, 
or in resorting to dangerous means when the arrest 
could be effected otherwise. 

At the time Baber was first struck in the face and 
knocked on the davenport, the defendant and the 
V three other officers had him under their control. 
|^ffO'J:esiS?ance was offered and the subsequent beat- 
ing of Baber by the defendant was committed with 
wanton violence. 

The evidence demonstrates that a fair and im¬ 
partial trial was accorded the defendant, and it is 
therefore urged that the judgment in this case 
should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

■ United States Attorney. 

Julian I. Richards, 

Assistant United States Attorney. 
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